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No. 324-B Barber Burner 


ARBER Conversion BURNERS 
it Properly Any Shape Furnace or Boiler 


A sufficient range of sizes, plus easy and correct adjustment to individual 
combustion. chambers, makes certain the proper size Barber Burner for any 
furnace or boiler, round or oblong. This feature of adaptability alone is 
priceless in a conversion burner, and often means the difference between a 
wasteful job and an efficient one. 


Equipment for automatic gas heating carries an ever more potent appeal 
to the man as well as the woman in the home. Show your customers the easy, 
economical way to clean, troublefree gas heat without scrapping their present 
furnace or boiler—with a genuine Barber Conversion Burner. 


The “B’” Model shown comes in 8 
sizes for round grates 12” to 34” in 
diameter. There is also a wide range 
of sizes for oblong grates. Both 
round and oblong conversion burners 
now adjustable at time of instal- 
lation to fit combustion chamber. 
Patented BARBER Jets insure com- 
plete combustion, with a “scrubbing” 
flame action on walls of firebox. No 
fire brick or refractory elements 
needed. Baltimore Safety Pilot. 
Listed in A. G. A. Directory of Ap- 
proved Appliances. Ask for Catalog 
and Price List on Conversion Burn- 
ers for Furnaces and Boilers, Burner 
Units for Gas Appliances, and Gas 


Pressure Regulators, 
Installed in Square Type 
Installed in Round Boiler Boiler 


BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


e BARBERS?“ BURNERS e@ 


For Warm Air Furnaces, Steam and Hot Water Boilers and Other Appliances 
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IN THE CAUSE 


OF BETTER SERVICE 


Proper planning enables our Electric Utilities to provide their 
excellent service in time to meet the increasing public demand. 
In the same manner, the equipment manufacturers anticipate 
the demands of every part of the plant. This is accomplished by 
constant laboratory research and development of production 
equipment. The Okonite Company is always ready with the 
right kind of cable to meet new service demands. Its facilities, 
too, are constantly functioning in the cause of Better Service. 


GQ THE OKONITE COMPANY 4A 


Founded 1878 
EXECUTIVE OFFICE: PASSAIC, NEW JERSEY 
HAZARD INSULATED WIRE WORKS DIVISION THE OKONITE-CALLENDER CABLE CO., INC. 


New York Boston Seattle Buffalo Chicago Dallas Detroit Atlanta 
Philadelphia Los Angeles Pittsburgh St. Louis Washington San Francisco 
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Pages with the Editors 


NE of the stories which the late Gilbert 

Chesterton used to tell to demonstrate cer- 
tain eccentricities of American speech and 
conduct concerned a British visitor to our 
shores, who went for a ride on a scenic trolley. 
An American friend accompanying him ob- 
served that the Englishman was leaning too 
far out of the coach window for his own 
safety. 


“Look out,” the friend shouted. 


WHEREUPON the Englishman stretched out 
his neck still farther so that the first passing 
trolley pole struck his head a glancing blow 
and knocked him back into the coach senseless 
but fortunately not seriously injured. When he 
regained consciousness, the Britisher became 
indignant. 


“Wuat silly asses you Americans are,” he 
raged. “You say ‘look out,’ when you really 
mean ‘look in’!” 


¥ 


AIR reflection compels an admission that 
there was some justice in this criticism. 
But probably few experts have ever stopped 


JOSEPH R. ROSE 


Do we take the utility rate of return too much 
for granted? 


(SEE Pace 131) 
FEB. 2, 1939 


— 


DUDLEY F, PEGRUM 


Is the BBC the mentor or the jester of the 
Empire? 


(SEE Pace 139) 


to consider that the American practice of fixing 
utility rates, as compared with the English 
practice, is subject to a similar elementary dis- 
tinction. This was pointed out to us by another 
more recent English visitor to our shores, dur- 
ing a discussion in our editorial sanctum, of 
how our sliding-scale, profit-sharing systems 
of semi-automatic regulation (such as the 
Washington plan) trace their ancestry in large 
part to old English gas company franchises. 
These franchise contracts subjected the utility's 
rate of .return rather than the rate base to 
elastic adjustment. 


“You Americans speak of fixing a utility's 
rate of return upon its rate base,” said our 
British friend, “but in practice you do quite 
the contrary; you fix the rate base upon the 
rate of return.” 


THAT may seem a quaint way of putting it. 
It may not be quite accurate, yet it 8 
perfectly true that our conventional regu 
latory practice usually has been to approach 
a given rate case with a more or less prt- 
conceived notion of what a reasonable rate 
of return ought to be, in view of comparative 
earnings of nonregulated industries, prevail 
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JONES & LAUGHLIN STEEL CORPORATION 
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ing cost of money, and so forth. With this 
return factor already resolved—in the back of 
our heads at least (at 6, 7, or 8 per cent, as 
the “practice” may be)—it is small wonder 
that we proceed to exhaust most of our energy 
in controversy over the rate base itself. 


In this issue we present an interesting case 
history of such regulatory treatment of the 
utility rate of return in the single state of 
Pennsylvania. From this article we learn that 
the rate of return in the Keystone state for a 
number of years was virtually fixed by unwrit- 
ten law at 7 per cent. And what is true of 
Pennsylvania certainly is true also, in varying 
degree, of other states. Here in Washington, 
D. C., of course, it is the utility rate base 
which is frozen to a constant figure. This nat- 
urally shifts regulatory adjustment to the rate 
of return. 


Dr. JosePH R. Rose, author of the article 
on Pennsylvania regulation, is now an instruc- 
tor in commerce and transportation at the 
Wharton School of Finance, University of 
Pennsylvania. From 1933 to 1937, he was a 
member of the staff of both the old Pennsyl- 
vania Public Service Commission and the re- 
organized Public Utility Commission. Dr. 
Rose received his college and legal degrees 
at the University of Chicago (Ph. B., ’20 and 
J.D., ’23). In 1938 he received his Ph. D. 
from the University of Pennsylvania. 


¥ 


-< aieageat of English practice and Ph. D.’s, 
our second feature article in this issue is 
by another college teacher, DupLEY F. Pecrum, 
who was born in England, educated in Canada, 
and received his Ph. D. from the University 
of California in 1925. Dr. PeEGRuM is now as- 


CARL D. THOMPSON 


Oceans of sand and cement, mountains of slag 
—cast in the mold of public service. 


(SEE Pace 150) 
FEB. 2, 1939 


sistant professor of economics in the latter in- 
stitution. In his current article he analyzes the 
policy of the British government with respect 
to radio broadcasting in Great Britain, 


¥ 


E to make this one issue unanimous for 
the learned doctors, we find that our third 
feature article is written by Dr. Carr J, 
THompson, who numbers, among his aca- 
demic and theological degrees, an LL.D. from 
Doane College at Crete, Neb. He is much 
better known to us, however, as the crusading 
director of the Public Ownership League of 
America, which he organized in 1915 after 
public service in the Wisconsin legislature and 
city of Milwaukee. Dr. THompson, who also 
acts as a consultant on public power matters 
for the U. S. Bonneville Administration, tells 
us in this issue about the biggest public power 
dam of them all—in the United States or any- 
where else. 


Tue Grand Coulee development on the Co- 
lumbia river is the “biggest” in several other 
ways. For one thing, it will, in its finally com- 
pleted form, be the most expensive single proj- 
ect of all the other hydro-power and irriga- 
tion developments—public or private. With its 
ultimate irrigation and reclamation features 
included, Grand Coulee high-dam development 
will eventually cost about $400,000,000, as 
against about a half billion for the entire TVA 
program, which includes a number of dams 
along the Tennessee river. 


FurtH_Er than that, a complete development 
of all the possibilities of the Columbia river as 
contained in early plans of the War Depart- 
ment would include ten dams at an eventual 
expense of about a billion dollars. So far only 
two of these dams (Grand Coulee and Bonne- 
ville) have been authorized, and it may be 
many years, if ever, before the subsidiary pro- 
posals along the numerous bends and gorges 
of the Columbia valley are seriously con- 
sidered. But meantime nobody can take away 
from Grand Coulee its claim to the title of the 
biggest dam project on earth. 


> 


I* our next issue we shall move further down 
the Columbia river to the great Bonneville 
dam, which is already in operation and serving 
its first municipal customer. This article will 
discuss the new Bonneville rates and the 
market for Bonneville power. There will also 
be articles on problems of the street railways 
and waterways, respectively. 


THE next number of this magazine will be 
out February 16th. 


Nae Oohitpur- 





ODEL 8 


hent simul 


g feature, 
multaneor 


in- 
the 
ect 


rent 
ras 
art- 
tual 
only 
nne- 
r be 
pro- 
rges 
con- 
way 
the 


own 
ville 
ving 
will 
the 
also 
ways 


II be 


February 2, 1939 Public Utilities Fortnightly 





ODEL 490-Z. Posts’ customer’s ledger or state- 
ent, inventory or payrolls, general ledger or ac- 
‘ounts payable. 


ODEL 890-J. Posts customer’s ledger AND state- 


hent simultaneously through an exclusive dual print- 


g feature, accounts payable AND remittance advice 
multaneously, no carbons, all originals. 





@ No STOP to pore over row after row of keys... the 
Remington Rand Dalton keyboard takes figures as you 
read them, arranges them in columns (comma-ed and deci- 
maled) ... automatically. No LOOK to select the key you 
want from many ... Dalton has only TEN keys, one for 
each numeral. The result is posting speed well beyond 
any economies you may have dreamed about. 


And the result is mechanical accuracy. Dates are auto- 
matically entered . . . correctly. Debits are added, credits 
are subtracted, balances are extended . . . all automatically, 
by machine and with machine precision. A proof-record, 
effortless by-product of the entries, delivers a completely 
totalled listing for audit purposes and proof that amounts 
and previous balances have been recorded correctly. 


Literally . . . this machine has every practical feature you 
ever looked for on a bookkeeping machine ... PLUS a 
simplicity unequalled in your experience. You need neither 
special training nor confusing short-cut methods to operate 
the Dalton. Speed and accuracy come naturally. 


See the Dalton. Ask the Remington Rand man to show you 
the savings it will earn for you. His suggestions may result 
in a very welcome reduction in accounting costs. Telephone 
or call today. Remington Rand Inc., Buffalo, New York. 
Branches everywhere. 


Remington Rand Ine. 


BUFFALO @ NEW YORK 
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ACCEPTED- ifcerenpascer 


ngineering executives purchase equipment on demonstrated performance. That 


ulcan Soot Blowers are on the preferred list of engineers who buy because 


of demonstrated lowest maintenance sound engineering and the ruggedest con- 
struction ever built into Soot Blowers, is evidenced by the following partial list 


f representative contracts installed or sold in 1938. 





Public Service Company of Colorado 

Valmont, Colorado 
Toledo Light & Power Company ....Toledo, Ohio 
Ohio Public Service Company Warren, Ohio 
HyGrade Food Products Detroit, Michigan 
Armour & Company Chicago, Ill. 
Sharpsburg Municipal Light Plant, Sharpsburg, Pa. 
Minneapolis Brewing Company, Mi polis, Minn. 
Stegmaier Brewing Company ... Wilkes-Barre, Pa. 
Webster Electric Company ....Racine, Wisconsin 
Bellefield Boiler Plant Pittsburgh, Pa. 
Nunn Bush Shoe Company Milwaukee, Wis. 
West End Technical School ..Toronto, Ont., Can. 
Madison College Harrisonburg, Va. 
O'Okiep Copper Company So. Africa 
Florida Power Corporation ..St. Petersburg, Fla. 
Compania Marx, S. A. ........-++- Mexico, D. F. 
Socony-Vacuum Oil Company ....Paulsboro, N. J. 
The Baltimore Transit Company ...Baltimore, Md. 
National Park College Forest Glen, Md. 
City of Columbia Columbia, Mo. 
Sun Oil Company Toledo, Ohio 
Jenkins Brothers Bridgeport, Conn. 
Ladish Stoppenbach Co. ...... Jefferson Jct., Wis. 
Puerto Rico Railway Light & Power, San Juan, P.R. 
Sun Oil Company Marcus Hook, Pa. 


Chicago, Milwaukee, St. Paul & Pacific R.R., 
Chicago, Ill. 





Great Northern Ry. ............ Hallyard, Wash. 
Scott Paper Company Chester, Pa. 
American Oil Company Carteret, N. J. 
Westinghouse Elec. & Mfg. Company, Copper Mill, 
Pittsburgh, Pa. 
City Light Plant Freeburg, Illinois 
New York & Pennsylvania Company Inc., 
Lock Haven, Pa. 
Electric Light & Power Plant, Traverse City, Mich. 
Portsmouth Gas Company Portsmouth, Va. 
Borough of Lansdale Lansdale, Pa. 
U. S. Navy Testing Units at: ..Mare Island, Calif. 
Philadelphia, Pa. 
Brooklyn, N. Y. 
Norfolk, Va. 
Bremerton, Wash. 
Philadelphia Electric Company, Philadelphia, Pa. 
City of Holland Holland, Michigan 
Abingdon Research Laboratory ....Abingdon, Va. 
Pittsburgh & Lake Erie R.R. ......Pittsburgh, Pa. 
Cuba Distilling Company Havana, Cuba 
Armour Institute of Technology Chicago, Ill. 
Capitol Power Plant Jefferson City, Mo. 
Latonia Refining Company Latonia, Ky. 
New York Dock Company 
Mac Sim Bar Paper Co. .......... Otsego, Mich. 
University of Florida Gainesville, Florida 
Globe Steel Tube Company Milwaukee, Wis. 
Johns Manville Corporation 
Philadelphia Quartz Company ..Jeffersonville, Ind. 





ulcan Soot Blower Corporation does not 
build down to a price. Vulcan builds into their 
equipment thirty-three years of experience; 
built by highly skilled engineering and plant 
personnel of ben service, using the highest 
pe material that hard exacting service has 
uemonstrated is the most practical for its 
purpose. The result is trouble free, long years 


of service, making unnecessary frequent ser- 
vicing—and when service is required, skilled 
field engineers on their rounds, offer it gladly 
to maintain your Vulcan equipment in top con- 
dition. Just ask the Vulcan Sales or Field En- 
gineer WHY Vulcan build into their equip- 
ment the most rugged, trouble free, lowest 
maintenance you can buy. 


VULCAN SOOT BLOWER CORP., Du Bois, Penna. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MonrTAIGNE 





“*Taint Very Accurate’—new appellation for TVA” 


¥ 


“It is difficult to share profits without sharing losses.” 


¥ 


“Americans are the world’s greatest users of trans- 
portation service.” 


¥ 


... today the principle of ‘live and let live,’ so far 
as transportation is concerned, is largely lost.” 


“ 


¥ 


“The proposed government-owned station is the Big 
Bad Wolf in broadcasting’s dreams of the future.” 


¥ 


“In an interdependent society, government can never 
take a holiday. The economic welfare of millions of 
people cannot be left to chance.” 


¥ 


“Only those who may be lacking in understanding 
and vision will pursue any policy which results in short- 
changing the public they serve.” 


¥ 


“The answer to the railroad situation is not regulation 
and restriction of water carriers, but a house cleaning 
inside of the railroads themselves.” 


¥ 


“Public ownership of public utilities was a sound 
American doctrine more than seventy-five years before 
Alexander freed the serfs of Russia and long before 
Karl Marx was born.” 


¥ 


“They [such administrative agencies as the SEC] have 
become more and more the outposts of capitalism; they 
have been given increasingly larger patrol duties, lest 
capitalism by its own greed, avarice, or myopia destroy 
itself.” 


12 
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ding 
By surveying the routine on each desk you may find that you are 
handicapping your office force unknowingly by requiring them to 
perform many operations that might be shortened or eliminated. 


Your local Burroughs representative is fully qualified to suggest many 
practical short-cuts that save time and money. 


Why not telephone your local Burroughs office today? 


BURROUGHS ADDING MACHINE CO.,6188 SECOND BLVD., DETROIT, MICH. 


Burroughs 
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“America is entitled to the best and most efficient trans. 
portation possible for the least dollars, and all industry, 
as long as we have a free competitive enterprise system 
in America, must follow that rule.” 


¥ 


“We, as American citizens, would fight an overturn to 
the Fascist state by armed troops, yet, we have com- 
placently viewed the march which has taken us three- 
quarters of the way down the road to Fascism.” 


¥ 


“Thus it may safely be asserted that one who proclaims 
that he can increase the wealth of the nation and give its 
citizens ‘a more abundant life’ by merely augmenting 
industrial wages is either a simpleton or a fraud.” 


¥ 


“ 


... Of all the loans that we [RFC] have made, ex- 
cept loans to railroads, commodity loans, self-liquidating 
loans, etc., 87 per cent has already been repaid, and there 
will be little, if any, net loss on the balance.” 


¥ 


“Those who are alarmed at the rapidity of Fascism’s 
spread may feel a justified sense of protection and of 
pride in the fact that the government of the United States 
has chosen to defend the organization of labor rather than 
to seek its defeat.” 


¥ 


“In mass transportation in our growing cities we are 
dealing with a vital economic and physical necessity of the 
greater portion of their populations. Our communities 
cannot grow and thrive without a virile and efficient mod- 
ern mass transportation system.” 


¥ 


“Public ownership enthusiasts who favor the policy of 
charging the cost of power dams to flood control and ir- 
rigation not only have no sincere faith in the efficacy of 
public ownership and operation, but are openly in favor 
of double-crossing the taxpaying public.” 


¥ 


“Mr. Gray reported to Administrator Ickes that the 
PWA could not, and does not, claim full credit for the 
revival of the steel business [production index jumped 
from 28 to 62.5 per cent of capacity], as many other 
factors in the industrial field played their part.” 


¥ 


“Tt is the annual wage, not the weekly wage, that is 
important to the worker, and it is the feeling of being 
an integral part of an industrial unit that gives him ier 
curity, not the legal protection of his right to organize. 
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THE COMBINATION 





of C-E 
CORNER FIRING 
and the C-E 
CONTINUOUS 
SLAGGING FURNACE 





sperates so successfully BECAUSE... 


With a corner-fired furnace, the area of 

highest heat release and, therefore, highest 
emperature is immediately adjacent to the slag 
bed at the bottom of the furnace. In typical 
urnaces of this type, the nominal heat release 
in the lower 10 per cent of the furnace is in 
excess of 200,000 Btu per cu. ft. The impinging 
flames from the burners sweep the slag bed 
continuously, subjecting it to heat by convec- 
tion as well as by radiation. Thus the slag is 
maintained in fluid state over the maximum 
range of firing. 


Q The C-E design features a patented water- 

cooled slag opening formed by a special ar- 
tangement of the finned tubes which comprise 
the furnace bottom. The periphery of the slag 
opening is protected by a layer of plastic chrome 


ore which also forms an ideal drip lip for the 
molten ash. The slag flows freely and continu- 
ously, operating difficulties are eliminated, and 
maintenance is negligible. 

The water-cooled bottom is suspended from 

the furnace walls and moves with them, 
thus avoiding sealing difficulties at the juncture 
of walls and bottom due to unequal movement 
of these parts. 


These three features, which are available 
only in furnaces designed and built by 
Combustion Engineering, account for the 
notably satisfactory performance and 
high availability records of every installa- 
tion of the C-E Continuous Slagging 
Furnace now in operation. 


Combustion Efgineering Company, Inc., 200 Madison Ave., New York » Canada: Combustion Engineering Corp Ltd., Montreal 


COMBUSTION 


ENGINEERING 
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“Yessir, I helped string it across your farm. The 

line’s seen plenty of tough weather since then, 

too, and it’s good for another twenty years. Your new 
line’ll certainly be all right with the same stuff in it.” 
Trust the judgment of men who must face year ’round 
weather. A.C.S.R. lines have what it takes to stand up 
under adverse conditions — scorching summers, severe 
winters, sleet storms and high winds. This has been proved 
on thousands of miles of line, for more than 25 years. 
A.C.S.R. has the high strength which permits long span 
construction with high safety factors. It provides the 
conductivity needed for future growth of load. Because 
it. is highly resistant to corrosion, long life is assured. 
A.C.S.R. construction standards assure low building costs 
and a minimum of maintenance. ALUMINUM COMPANY OF 
AMERICA, 2134 Gulf Building, Pittsburgh, Pennsylvania. 
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MASTER-LIGHTS 


ANNOUNCE TYPE "'WS"' 





YOU OWE YOUR MEN 
THE BEST THERE IS 


FASTER—BETTER 
LINE REPAIRS 


High powered hand searchlights for inspec- 
tion, repair, and upkeep crews. 


Rechargeable battery and dry battery 
types. 


MANUFACTURERS OF WORLD'S MOST POWERFUL 
HAND AND REPAIR CAR SEARCHLIGHTS 


Sent on approval 


CARPENTER MFG. CO.—CAMBRIDGE, MASS. 


WALL 


BRAZED STEEL DOUBLE: 
JACKETED COMPOUND KETTLE 











A double-jacketed compound kettle for melting 
joint filling compounds. Exceptionally rugged, made 
of heavy steel, with bottom and spouts brazed. Out- 
side jacket completely covers sides, top and spout. 
Complete with double ring on bail for lowering and 
raising in a manhole or on a pole. 


rec GHEE fon P. WALL MFG. SUPPLY CO. 
ing Double Jacket all PITTSBURGH, PA. 


over 
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The Versatile Performer WIN 


rs | 














e A star performer on any “SS 
job it tackles, the BARCO wins SS 
for public utilities where minutes and 
dollars are involved. Compact and porta- 
ble . . . efficient and economical on 
heavily traveled streets as well as on line 
construction work ... the BARCO digs, 
drives, cuts, drills, breaks and tamps. 
Booklet 603 giving full details, sent on 
request. 


BARCO MANUFACTURING COMPANY 


1803 W. Winnemac Ave., Chicago, Ill. 


(HAMMER 
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he sale of Modern Lighting 




















Here’s how Architect Geo. F. Sansbury and the Potomac Edison Company 
convince the merchants and property owners of Cumberland, Md., of the 
value of brightly lighted stores. 


A modern store front demands modern illumina- 
tion, And modern illumination means a heavier 
lighting load. There’s a natural tie-up if there 
tver was one .. . new Pittco Store Fronts and 
modern lighting: 


But to take best advantage of this tie-up... to 
Convince prospects in your community of the sound- 
ness of store front modernization with better light- 
Ing... there’s nothing more valuable than an 
actual example . .. on your own show rooms... 
of just what you mean. 


You talk to a merchant ... tell him the need for 
modern merchandising methods . . . plug away on 
the idea of a new store front with better lighting. 
And to clinch the argument, you say “Look at our 
Own quarters down the street. There’s a new 


... illuminated in the modern manner. We 


practice what we preach . . . because we know it 


means better business!” 


Put a new Pittco Front on your utility show rooms. 
Make them an example of what you preach. And 
when the Pittco Store Front Caravan, sponsored 
by Pittsburgh Plate Glass Company, comes to your 
territory, don’t miss it. It shows you numerous 
actual examples of modern store front lighting. It 
offers you an opportunity to cooperate with a pro- 
motional effort that leads directly to more business 
for you. Contact our local branch for data about 
the Caravan ... and for any cooperation on store 
fronts you may need in your work. 


Post -F TTS BURGH, 7 
PLATE GLASS COMPANY 
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Come On In Ann SEZ Tuese 


ABetter Truck for UTILITIES . Priced with the Lowest 


See For Yourself How New Dodge Styling...New 

Larger Cabs...New Rust-Proofing...New “Truck- 

Built” Construction Have Raised Truck Values To 
A New Peak In The Lowest-Price Field! 





New 1939 Dodge 14-Ton Panel—Delivered ready to run at Detroit, including 4 double-acting 
airplane-type shock absorbers, front and rear bumpers, spare tire, standard equipment 
and Federal taxes. Transportation, State and local taxes (if any) extra—only.... ti) 





EE the new Dodge Trucks. See 

how much extra value Dodge gives 
you at low 1939 prices, in prestige- 
building beauty and extra economy 
features. See how Dodge trucks lead 
the whole low-price field in advance- 

is ments like rust- proofing of complete 
Federal aw (if any) extra cabs and bodies, super-tough Amola 
and local * $ steel axle shafts, springs and other 
1¥_Ton, 133° W.B.Chaserr 599 vital parts, and many other things 
delivered ot Td that mean important savings for 
equipment. Price inceportation, State f you. Then take a test and let the 
Federal a (if any) extra. s! truck speak for itself. See your 
and los BUDGET TER Dodge dealer today! 


Ge ky TAKE ATEST 3.4%. 


all standard 
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ONE WAY... 


withouta => 
concrete envelope 





OR ANOTHER 


“concreted-in” 


BOTH CONDUITS cut 


Electrical Distribution Costs! 


ELECTING the right electrical con- 


duit to meet specific problems is an 
important factor in providing for perma- 
nent distribution savings. 

Consider, therefore, the contributions 
made toward this end by both J-M 
Transite Conduit and Transite 
Korduct .. . 

Both are asbestos-cement in composi- 
tion...hence permanently resistant to cor- 
rosion, incombustible and weatherproof. 

In common, these materials possess an in- 
herent durability that promises years of 
virtual freedom from maintenance. 

And there are installation economies, 
too! In the case of Transite Conduit—its 
strength permits installation without an 
envelope. “Concreting-in” is eliminated. 
Large savings immediately effected. 

As for Transite Korduct . . . it’s the 
logical choice on all multiple-duct trans- 
mission systems—or wherever the serv- 
ice calls for “concreting-in.” For here, 


a eo 
its light weight and long lengths reduce both 
material and handling costs. 


For free data-sheet manuals on both Tran- 


site Conduit and Transite Korduct, write 
Johns-Manville, 22 E. 40th St., N. Y. C 


Johns-Manville 


TRANSITE CONDUIT 


for use underground without concrete 
envelope and for exposed locations 


TRANSITE KORDUCT 


MUA CIEL Mim ae Co 


JM. 
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DOW goes your wrench 
expense with the 
rugged guaranteed RIEF(D> 


No housing repairs with this 

famous all-alloy pipe wrench— 

and that means practically no 

wrench upkeep expense at all. 

Bend pipe with a RIEAID, twist 

it—you won’t harm the housing. 

Adjusting nut won’t bind, always 

spins easily in all sizes, 6” to 60’. Sure 

action jaws of chrome molybdenum, 

handy pipe scale on full-floating hook jaw, 

heel jaw replaceable. Powerful comfort- 
able I-beam handle—a safe efficient wrench 

in any use or emergency, as millions of users 
can tell you. Made also in End Pattern for pipes 
against flat surfaces. For real wrench satisfaction 
and economy, buy RIGID at your Supply 


House. 


THE RIDGE TOOL COMPANY, ELYRIA, O. 


(Ee ib pire toous 
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Setter PRODUCTS... 
because CITIES SERVICE knows your problems! 








C ITIES Service engineers, backed by 74 years of practical 
lubrication experience, are concentrating their efforts daily 
on solving the various lubrication problems with which in- 
dustry is faced. 


Wherever moving surfaces come together, no matter what 
the speed or load, Cities Service can recommend authorita- 
tively the correct lubricants to use. Whether you need heavy 
greases for massive gears or the lightest of oils for delicate 
precision machines, Cities Service is ready to fill your every 
need. 


Cities Service engineers will be glad to discuss your lubri- 
cation problems with you. 


*¢+¢¢ 4 4 


CITIES SERVICE INDUSTRIAL OILS 


Compressor Oils Marine Engine Oils 

Cutting Oils Quenching and Tempering Oils 
Diesel Engine Oils Sewing Machine Oils 

Cylinder Oils Spindle Oils 

Star Ice Machine Oils Transformer Oil 

Leather Finishing Oils Turbine Oils 

Loom Oils Wool Oils 


Cities Service Radio Concert every Friday evening, 8.00 P.M. Eastern Standard Time. 
LES AIMEE SE 
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P. U. R. DIGEST 


CUMULATIVE 





A Digest That Is Serviced 


The Only Complete Digest of Public Service Law and Regulation 





A WORK OF PRIMARY AUTHORITY CONTAINING THE 
DECISIONS AND RULINGS OF THE 


United States Supreme Court 
iii eure United States Circuit Courts nein 
of Appeals 
COVERING United States District Courts ALPHABETICAL 
FIFTY YEARS State Courts CLASSIFICATION 
Federal Regulatory OF SUBJECTS 
AN EXHAUSTIVE Commissions ta 
State Regulatory Commissions A GREAT REVIEW 
SURVEY OF 2 
Insular and Territorial Regu- 
THE LAW latory Commissions A GREAT SERVICE 











WRITE FOR PRICE AND PAYMENT PLANS 


PUBLIC UTILITIES REPORTS, ING. 


Tenth Floor, Munsey Building, Washington, D. C. 
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HI-PRESSURE CONTACTS 


characterize all 


R&1E swrenne coupment 





The Hi-Pressure contact, a feature originated by 
The Railway and Industrial Engineering Com- 
pany, has revolutionized modern switch design. 
Switch contacts are wiped clean of dirt, corrosion, 
metal oxides, etc., with each operation and a clean 
metal to metal contact is assured. 


Pressure is constant, assuring a contact which is 
free from the arcing or spitting which interferes 
with proper radio reception. 


The original Hi-Pressure contact switches have 
been giving satisfactory service under all operating 
conditions for many years. 


RAILWAY& INDUSTRIAL 


ENGINEERING CO. 
GREENSBURG, PA. 
Sales offices in principal cities 





Specify 


ep ecell y 


OU NETOR NESE GEN va a ot 


1 Xe} 4 
RECORDS, FORMS 
COPIES 
THIN LETTERHEADS 

DOCUMENTS 


SEND FOR SAMPLES 


ESLEECK 


WE Vatbbs-Qoiabhobate mm Oxoyuibol-babs 





Turners Falls, Mass. 

















PIPE 
STOPPERS 


All Types 
PIPE LINE SUPPLIES 


Goodman Stoppers 
Gardner-Goodman Stoppers 
Goodman-Peden Stoppers 
Goodman Cylindrical Stoppers 
Bags—Rubber, Canvas Covered 
Plugs, Service & Expansion 
Pumps 
Masks 
Brushes 
Tape—Soap & Binding 


Catalogue mailed on request. 


SAFETY GAS MAIN STOPPER CO. 


523 Atlantic Avenue 
Brooklyn, New York 
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INSULATED WIRE AND CABLE 


Steel Mills Use It! 


To carry the load imposed by heavy industry, 
CRESCENT offers a complete line of which a 
few are Control Cables, Rubber Covered Power 
Cables, Lead Covered Cables, and Varnished 
Cambric Cables. Where excessive heat, vibra- 
tion and hard usage are encountered, specify 
CRESCENT ssuper-aging and _ heat-resistant 
ENDURITE Insulation. Write for complete 
information or call on your nearest Crescent 
representative. 








CONTROL CABLE 
DROP CABLE 
LEAD COVERED CABLE 
MAGNET WIRE 
PARKWAY CABLE 
RUBBER POWER CABLE 
SERVICE ENTRANCE 
CABLE 
SIGNAL CABLE 
VARNISHED CAMBRIC 
CABLE 
WEATHERPROOF WIRE 





All types of Building Wire and all 
kinds of Special Cables to meet 
A.S.T.M., A.R.A., 1.P.C.E.A., and all 
Railroad, Government and Utility 
Companies’ Specifications. 
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... and that means the end of restricted high 
price coal buying . . . ask any user. Today with 
Stowe Stokers you can buy the coal that repre- 
sents lowest cost per B.t.u. laid down in your 
storage yard ... with entire confidence .. . re- 
gardless of its analysis or burning character- 
istics. 

Stowe. Stokers of similar construction are 
burning, at high efficiency, the entire range of 
fuels from 5% Ash Pocahontas slack to the 
high ash low fusing coals found west of the 
Mississippi River. They permit operators to 
change from one coal to another as strikes, 
fires, fluctuating mine prices, and changing 
rail, water and truck rates make one coal or 
another the more advantageous to burn. 

New, modern and characterized by impartial 
observers as the greatest forward step in 





mechanical firing in the last 10 years, Stowe 

Stokers will simplify your operations... permit 

the use of a less costly furnace construction... 

reduce by 50% the carbon loss in the ash... 

minimize draft problems and the stratification 

of gases, and provide other efficiencies and 

economies so great that one user reported: 

“The savings I have effected with Stowe 

Stokers are so great I could not afford to use 

other types even if they were given to me free.” 
More complete details and a fully illustrated 

and descriptive catalog will 

be sent on request. Send for 

a copy. It will pay you to 

investigate Stowe Stokers’ 

many exclusive features for 

either new or modernization 

projects in your plant! 


THE JOHNSTON and JENNINGS CO., 977 Addison Rd., Cleveland, Ohio 
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JUST PUBLISHED 





Problems in 
PUBLIC UTILITY ECONOMICS 
AND MANAGEMENT 


By C. O. Ruggles 


Professor of Public Utility Management 
Harvard University 


772 pages, 6 x 9, $6.00 
New 2nd Edition 


This new book provides a comprehensive understanding of the problems of 
public utility economics, management and regulation. The problems pre- 
sented for analysis and solution deal primarily with economic and business 
aspects of public utilities in the light of their marked physical expansion as 
well as the striking changes in organization and management during the past 
five years. 


One hundred and twenty problems are given—each presented with con- 
siderable statistical background, and followed by questions indicating the 
significant issues. 


Special Features of the Revised Edition: 


—the chapter on production problems, showing the significance of load factor and the ad- 
vantages of physical integration and coordination of facilities. 


—the role played by holding companies; the responsibility of management for development 
of the business and for efficient service. 


—wholesale and retail marketing of public utility service, with special consideration of 
rates and demand for service, off-peak utilization of utility facilities, etc., etc. 





PUBLIC UTILITIES REPORTS, INC. 


MUNSEY BLDG. WASHINGTON, D. C. 
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“The careful investor judges a 
security by the history of its 
performance, _ 


in three-quarters of a century of continuous 

_ production, has established a record of per- 

_ formance that is unequalled in the history 
_ of insulated wires‘and cables. 


Kerite is a seasoned security. 
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General Motors Trucks outpull all others be- 
cause the new GMC SUPER-DUTY engines 
develop more torque per cubic inch piston 
displacement. Thus, GMC trucks provide 
greater pulling power than other trucks of 
equal engine displacement and equivalent 


total gear reduction and tire size. 


GMC’s new POWER-PAK pistons and com- 
bustion chambers result not only in increased 
power but also in more efficient use of fuel! 
For the first time in truck engines, power 
has been stepped up and gas consumption 


definitely reduced—a combination that 


TEN NEW GMC 2-CYCLE 2 assures greater return on the dollar invested 
DIESEL TRUCKS—tring Diesel | for every GMC truck user! . . . Better per- 


economy within reach of all medium 

and heavy-duty truck operators! formance and economy with GMC’s are 
GMC Diesels are smaller, lighter ee 
and smoother in operation—and easy provable by any test of your own driving! 
tounderstand, todrive and to service. 


Our own YMAC Time Payment Plan assures you 
of lowest available rates 
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The EGRY 
SPEED-FEED 


saves 50% ... and more 


in typewriting multiple 
copy Business Forms 


Such is the almost unbelievable performance of the Egry Speed- 
Feed, the amazing attachment that daily saves money for thou- 
sands of businesses. Converts any typewriter into a practical bill- 
ing machine in one minute without change in typewriter construc- 
tion or operation, or interfering with its use for correspondence. 
Now used by leading utilities Automatically interleaves and removes carbons; makes all time of 
% assure complete control over operator productive. Speeds up output 50% or more, and gets all im- 
volving cash, the Egry Auditor portant forms into the mails on time! Eliminates costly one-time carbons, 
— wn fietister, nd oaah loose or padded forms and carbons and other wasteful methods, yet the 
clerks, company. Cash drawer Speed-Feed costs less than 2c per day for only one year! Address Dept. 
cannot be opened without rec- F-22 for information on the application of the Speed-Feed to your in- 


ord being made on the regis- ss ° : : . : 
ter. Details on request. dividual requirements. Demonstrations arranged without cost or obligation. 


The EGRY REGISTER Company 


Dayton, Ohio 
SALES AGENCIES IN ALL PRINCIPAL CITIES 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Public Utilities Fortnightly February 2, joy °oo™™ 


—_ 














Public Utilities Tomiie 





HE review magazine of current opinion and news re- 

lating to public utilities. Conducted as an open forum 
for the frank discussion of both sides of controversial ques- 
tions—economic, legal and financial; also gives trends in 
the present-day control of these companies—governmental 
competition—state and Federal regulation. 


{| Issued every other Thursday—26 numbers a year—annual 
subscription $15.00. 


| The only magazine furnishing current and vital informa- 
tion on all subjects involving the financing, operation, and 
management of public utilities under governmental regu- 
lation and competition. 


| A magazine of unusual value and current stimulation to 
all persons holding positions with, or having a financial 
interest in, public utilities. 





ORDER FORM 


PUBLIC UTILITIES FORTNIGHTLY 
1038 Munsey Building, Washington, D. C. 





Please forward, prepaid, to the undersigned, Public Utilities Fortnightly 
(26 issues), at $15.00, beginning with the current issue. 


Name 





Address 


























Public Utilities Fortnightly 





THE MODEL BJ 
ROBERTSHAW 


OVEN HEAT CONTROL 


One push-and-turn Easily cleaned 
motion turns on gas, without affecting 
sets dial calibration 


Immediate full flow eae oe 

nges of gas to burner pone aus eee: 
Behind the Model BJ are Res 3 avoids danger of plink octested: eae 
the years of specialized he eo flash-back in ignition Large gas capacity” 

vee ‘ : and quick action 

_ Gas cock easily to meet CP range - 
brought the Robertshaw Oe removed by loosen- requirements 
name its. unquestioned su- tee = o Jas Sons Ing 2 screws 


experience which have 


premacy. Such a name 


ee Gas cock cannot be . 
says “Extra Value” to Shee See, replaced incorrectly 4 


dealer and consumer. 


SS a a 


ROBERTSHAW THERMOSTAT COMPANY 


YOUNGWOOD - PENN 
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POWER COMPANY'S 
RIVERBEND STATION 





fubia 








3 











HEN the first section of the River- 

bend Station was completed in 
1929 with two 55,000-Kw. turbine- 
generator units, the heat balance 
equipment, consisting of two deaer- 
ating heaters, two evaporator pre- 
heaters and eight closed heaters, 
was all ELLIOTT. 

This year a third 55,000-Kw. tur- 
bine-generator was added and again 
the heat balance equipment is 
100 per cent ELLIOTT. 

Here is one more plant whose 
experience with Elliott heat balance 
equipment was so satisfactory that 
when additional equipment was 
needed, Elliott provided it. We are 
proud of the number of these 
installations. 

For power plants, large or small, 
Elliott deaerating equipment pays 
for itself in two ways: it assures un- 
surpassed feed water heating per- 


————— 


Sb a 


Above: This Elliott 515,000-Ib. per hr. horizontal 
steel plate deaerating heater serves unit No, 3 
at Riverbend. It operates with steam from the 
main turbine and condensate from the two high- 
pressure closed heaters. Left: The three Elliott 
closed stage heaters for unit No. 3— all of the 
straight-tube, floating-head type, mounted ver- 
tically. Two are built for 850 Ib. operating pres- 
sure, installed on the high-pressure side of the 
boiler-feed pump. 


formance, and through feed water 
deaeration it prevents corrosion 
troubles in boilers, economizers and 
piping. Remember, Elliott deaerating 
equipment is fitted exactly to your 
plant requirements by experienced 
engineers. 

Elliott closed heaters are of the 
rugged, floating-head, straight-tube 
design, superior in such details as 
baffles of proper thickness at 
frequent intervals, special tube roll- 
ing methods, etc., to insure proper 
performance and a long life under 
most severe operating conditions. 


ELLIOTT COMPANY 


Deaerator and Heater Dept. 


JEANNETTE, PA. 


District Offices in Principal Cities 
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Attilities Almanack 


a4 FEBRUARY a4 


q New England ae’ an will hold annual business conference, Boston, Mass., 
February 16, 17, 

















4 Engineering Institute of Canada will hold annual general and professional meeting, 
Ottawa, Canada, February 20-22, 9. 








{ Louisiana Engineering Society will hold annual meeting, New Orleans, La., 
February 23-25, 1939. 





q eet Electrical Manufacturers Association opens mid-winter conference, New York, 
9. 





q Eastern Safet y Cote, and New Jersey I oy Safety Conference for Executives 
will be held, Newark, N. J., February 23, 24, 1939 





{ American Water Works Association, New Jersey Section, holds meeting, New Bruns- 
wick, N. J., 1939. 








4 Eastern Natural Gas Regional Gas Sales Conference will be held, Pittsburgh, Pa., 
March 2, 3, 1939. 








4 Mid-West Regional Gas Sales Conference opens, Chicago, IIl., 1939. 











oo Utilities Association, Gas Division, will hold meeting, Milwaukee, 
,» March 13, 14, 1939. 





{ Southern Gas Association will hold annual convention, S. S. Rotterdam, New Orleans 
to Havana and return, March 19-23, 1939. 





q Oklahoma Utilities Association will hold convention, Tulsa, Okla., March 20, 21, 1939. 





{ Texas Telephone Association will convene, Dallas, Texas, March 22-24, 1939. 








Ve Telephone Association will hold meeting, Junction City, Kan., March 30, 31, 





{ Conference on Highway Engineering begins session, Ann Arbor, Mich., 1939. 
a 
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Design, representing the 
Constitution as the de- 
fender of the home and in- 
dustry, for gigantic mural 
for the Hall of the Judici- 


ary in the U. S. Govern 

ment Building at the New 

York World’s Fair of 
1939. 


» 


James Owen Mahoney 


Courtesy, New York 
World’s Fair, 1939, Inc. 
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The Rate of Utility Return 


Lack of scientific treatment by commissions and 
courts as illustrated by what has happened in the 
Keystone state. 


By JOSEPH R. ROSE 
INSTRUCTOR, WHARTON SCHOOL, UNIVERSITY OF PENNSYLVANIA 


HE rate of return has received 

relatively little attention in either 

the literature of utility regula- 
tion or in opinions of courts and com- 
missions respecting it. The obvious 
comparison is, of course, to the subject 
of fair value for rate making and for 
other purposes which have been so 
widely discussed. This is rather in- 
teresting and somewhat strange in view 
of the fact that the slightest variation 
in the percentage of the rate of return 
means so much difference in dollars 
and cents to either the utility subscriber 
or the utility investor, whereas thou- 
sands and thousands of dollars may be 


without materially affecting the finan- 
cial interests of either class. 

Is it that the standards, such as they 
are, which control the determination 
of the rate of return are more clean cut 
or less variable than those which con- 
trol value?! Or could it be that after 


1 Certainly the trend in the general average 
rate of return allowed by courts and commis- 
sions in utility rate cases in the past three 
decades can hardly be called constant. A 
chart in the Electrical World, April 2, 1932, 
trending the composite average rate of returns 
allowed in all cases reported in Public Utili- 
ties Reports from 1915 through 1930, shows a 
gradually ascending curve from 7 per cent to 
8 per cent in between 1921 and 1923, declining 
again to nearly 7 per cent in 1930. This gradual 
decline has undoubtedly since continued so 
that the general average allowance today 


—— added to or subtracted from arate base would probably be little above 6 per cent. 
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the courts and commissions have gone 
through the exhaustive process of 
weighing conflicting claims about 
value, they do not have much remain- 
ing inclination to open up further de- 
tailed controversy on the rate of re- 
turn? 


- orate the best way to find out 
why the rate of return is handled so 
gingerly is to examine the history of 
utility cases in a single important state 
where commission regulation has had a 
continuous active history over a sub- 
stantial period. Such a state is Penn- 
sylvania. The temporary rate provision 
in the Pennsylvania law is taken al- 
most verbatim from the New York 
law. And while the specific provision 
for “return” in the present state law 
does not exactly coincide with any 
other existing statutes, the regulatory 
experience as a whole in the Keystone 
state under the heading of “return” 
gives interesting evidence of the tend- 
ency of state commissions, in the 
absence of express legislative direction, 
and even in the face of it, to follow 
precedent, qualified by surrounding 
circumstances, in determining the 
reasonableness of a utility’s return on 
its rate base. 


P ENNSYLVANIA’S Public Service 
Company Law of 1913 and its 
amendments made no mention of rate 
of return. Policy in this regard was left 
entirely to the discretion of the com- 
mission, subject, of course, to judicial 
review, until the enactment of the 
Public Utility Law of 1937, in which 
for the first time the legislature ex- 
pressed itself on the subject. An under- 
standing of the rate of return as the 
concept has developed in Pennsylvania 
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requires a historical survey of com- 
mission policy. Such a survey may be 
divided into three periods, each marked 
by a distinctive policy. These periods 
are: 

(1) July 26, 1913, the date of the 
original Public Service Company Law, 
to April 2, 1934; 

(2) April 2, 1934, to June 1, 1937, 
the date of the new Public Utility Law; 

(3) June 1, 1937, to date. 

The decisions of the commission 
during the first period are notable for 
two reasons so far as rate of return is 
concerned. One is that they included 
little discussion of the subject, and the 
other that they uniformly provided for 
a return of 7 per cent. The twenty- 
four years under consideration wit- 
nessed a world war, a sharply defla- 
tionary post-war period, a boom period, 
and finally a major depression. While 
these and other profound changes were 
taking place in the world at large, the 
personnel of the commission was 
changing too. Commissioners came 
into office and for different reasons 
went out. But amidst these changes, 
the rate of return did not change. The 
commission had occasion to fix a te- 
turn in approximately 148 cases during 
this time. Every type of utility was in- 
volved in these cases—electric, water, 
street railway, natural gas, sewerage, 
and others—but in every case with 
little or no discussion the commission 
found that 7 per cent was a fair return. 


o iow explanation of the origin of 
the policy of fixing 7 per cent as 
the fair return is not difficult to find. 
It lies in the fact that the supreme 
court of the state in two leading cases, 
decided before the creation of the pub- 
lic service commission, held that a pub- 
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lic utility was entitled to earn a “fair 
return, not less than the legal rate of 
interest.” 

What is the explanation of this 
adherence to a 7 per cent return? The 
explanation lies chiefly in the fact that 
with-very few exceptions representa- 
tives of consumers and utilities appear- 
ing before the commission did not 
challenge the 7 per cent return but 
seemed to be in agreement that it was 
proper. Occasionally there was express 
agreement on the point.* In the vast 
majority of cases, however, the issue 
was not raised. The commission, there- 
fore, had no urge during this period to 
reexamine its original policy which 
apparently gave satisfaction to all in- 
terested parties. 

Occasionally the idea did occur to 
some of the commissioners that some- 
thing different from a 7 per cent re- 
turn should be permitted. For example, 
Commissioner Rilling, in a dissenting 
opinion, said :* 

No convincing reasons have been advanced 
why a utility operating under the conditions 
respondent renders its public service should 


not be permitted to have an 8 per cent re- 
turn, 


® Pennsylvania R. Co. v. Philadelphia County 
(1908) 220 Pa. 100, 115, 68 Atl. 676. 

8See Renovo Central Labor Union v. 
Renovo Consol. Gas Co. (1921) 5 Pa. P.S.C. 
239, 241. 

*Erie v. Pennsylvania Gas Co. (1921) 5 Pa. 
P.S.C. 264, 280. 


But this suggested departure from 
a 7 per cent return was practically 
unique during a period of twenty-four 
years. 


— question may be raised as 
to why consumers and utilities so 
readily agreed upon the fair return. 
There are several answers to this ques- 
tion. In the first place, it was appar- 
ently thought that the state supreme 
court had fixed 7 per cent as the mini- 
mum below which confiscation would 
set in. Consumers were thus dis- 
couraged from asking the commission 
to fix a lower return and naturally 
would not argue for a higher. The 
utilities, on the other hand, were dis- 
couraged from asking for more than 
7 per cent because the commission 
showed such tenacity in adhering to it. 
The commission seemed to feel that 
while 7 per cent was the legal minimum 
it was a rather high minimum which 
could well serve as a maximum. In the 
course of time, litigants came to as- 
sume that the allowable return would 
be 7 per cent and did not raise any issue 
on the point. 

The acceptance by consumers of 7 
per cent as the minimum return was 
especially surprising in the period sub- 
sequent to the enactment by Congress 
of the Transportation Act of 1920. 


“PENNSYLVANIA’S Public Service Company Law of 1913 
and its amendments made no mention of rate of return. 
Policy in this regard was left entirely to the discretion of 
the commission, subject, of course, to judicial review, until 
the enactment of the Public Utility Law of 1937, in which 
for the first time the legislature expressed itself on the sub- 
ject. An understanding of the rate of return as the concept 
has developed in Pennsylvania requires a historical survey 


of commission policy.” 
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That act fixed 54 per cent as the rate of 
return for railroads, and one would 
expect that this would have moved the 
Pennsylvania commission and utility 
consumers to reéxamine the 7 per cent 
minimum. So far as can be seen from 
the commission’s decisions, however, 
this did not happen. On the contrary, 
commissioners continued to emphasize 
the fact that “the rate of 7 per cent is 
the minimum limit.’* 

Another reason for absence of con- 
troversy on the rate of return was the 
fact that from the beginning of regu- 
lation, valuation proved the chief point 
of controversy. Valuation turned out 
to be such a storm center that rate of 
return was almost completely forgot- 
ten. 

During this period many cases 
were appealed to the superior court be- 
cause of disagreement with the com- 
mission over its findings of value; in 
no case appealed to the court was the 
fair return as such in controversy. 


HE policy of permitting a return of 

7 per cent was formally abandoned 
by resolution of the commission under 
date of April 2, 1934. That resolution 
provided inter alia as follows: 


That so long as the present economic con- 
ditions of the country exist, this commission 
believes that an annual rate of return of 6 
per centum to public service companies in 
its jurisdiction is a fair and reasonable re- 
turn on the value of the property used and 
useful in the rendition of the service to the 
public; .. 


This resolution resulted from several 
conditions. First, it came at a time 
when the depression has been in prog- 
ress for approximately five years, and 
when opinion was growing that utility 


5 See concurring opinion in Re Philadelphia 
Rapid Transit Co. 7 Pa. P.S.C. 484, 514, P.U.R. 
1926B, 385. 
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earnings (especially of the electric 
companies) were excessive as com- 
pared with business generally. Second, 
the majority of the personnel of the 
commission had recently changed, the 
majority at this time believing in a 
more vigorous and aggressive regula- 
tory policy. Third, the force of the old 
decisions of the state supreme court 
fixing 7 per cent as a minimum return 
had been completely destroyed through 
mere lapse of time. 

Approximately three years after the 
date of the resolution, the public service 
commission was replaced by the pub- 
lic utility commission. During that 3- 
year period, the public service commis- 
sion followed the policy of allowing a 
return of 6 per cent in the cases that 
came before it. 

Although the public service commis- 
sion was abolished as of April 1, 1937, 
when the present public utility com- 
mission came into existence, it is more 
logical to consider June 1, 1937, when 
the new Public Utility Law became ef- 
fective, as the beginning of a new 
period. This is because it cannot be 
said that the new commission took 
office with any policy relating to rate of 
return, while the Public Utility Law 
clearly did indicate such a policy. Sec- 
tion 310(a) of the new law provided 
as follows: 


The commission may, in any proceeding 
involving the rates of a public utility brought 
either upon its own motion or upon com- 
plaint, after reasonable notice and hearing, 
if it be of opinion that the public interest so 
requires, immediately fix, determine, and 
prescribe temporary rates to be charged by 
such public utility, pending the final determr 
nation of such rate proceeding. Such tem- 
porary rates, so fixed, determined, and pre- 
scribed, shall be sufficient to provide a return 
of not less than 5 per centum upon the 
original cost, less accrued depreciation of 
the physical property (when first devoted to 
public use) of such public utility ... 


134 





THE RATE OF UTILITY RETURN 





The 7 Per Cent Return 
é “2 explanation of the origin of the policy of fixing 7 per cent 
as the fair return ts not difficult to find. It les in the fact 
that the supreme court of the state [Pennsylvania] in two leading 
cases, decided before the creation of the public service commission, 
held that a public utility was entitled to earn a ‘fair return, not less 


than the legal rate of interest’. 


3 39 





dese section relates, of course, to 
temporary rates, there being no 
provision in the law specifying any rate 
of return in the case of rates established 
after a determination of value. As of 
December 24, 1937, the commission 
had issued five orders fixing tempo- 
rary rates. In the first order issued in 
the case of Pennsylvania Public Utility 
Commission v. Edison Light & Power 
Company,® the commission failed to 
include any finding of original cost, or 
indeed of any rate base, and did not 
specify any return.” 

In four other cases, the commission 
prescribed rates based upon a return of 
6 per cent on a tentative valuation 
which was considered to be in excess 


—_— 


6 (1937) 19 P.U.R. (N.S.) 474. 

"The U. S. District Court for the Middle 
District of Pennsylvania enjoined this order 
and remanded the record in the case to the 
commission October 15, 1937 (21 F.Supp. 1, 20 
P.U.R. (N.S.) 353), No. 1289, June term, 1937, 
in Equity. See also Edison Light & P. Co. v. 
Public Utility Commission (1938) 25 F.Supp. 
192, 25 P.U.R. (N.S.) 441. 
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of original cost.* In an order affecting 
the Philadelphia Electric Company, the 
commission said : 


In the determination of a fair rate of re- 
turn, the commission is of the opinion that 
consideration should be given to the financial 
condition of the respondent company, the 
rate at which it is able to obtain funds in 
the market, and the rate of return on the 
paid-in value of the securities presently out- 
standing. Respondent has within the cur- 
rent year refunded its entire funded debt 
of approximately $130,000,000 by an issue of 
30-year bonds at a nominal interest rate of 
34 per cent. Annual dividends on the paid- 
in value of preferred stock are presently 
paid at an average rate of approximately 5 
per cent. In view of the rates at which 
respondent has demonstrated its ability to 
secure the money required to carry its in- 
vestment in fixed property, the commission 
is of the opinion the maximum allowable 
return under present conditions should not 
exceed 6 per cent. In adopting a return of 
6 per cent for the purpose of this report, 


8 Public Utility Commission v. Duquesne 
Light Co. (Pa. 1937) 20 P.U.R. (N.S.) 1; 
Public Utility Commission v. Solar Elec- 
tric Co. (Pa. 1937) @ PUR (NS.) 
398; Public ogy! Commission v. Metropoli- 
tan Edison Co. (Pa.) Complaint Docket No. 
11441, Oct. 19, 1937; Re Philadelphia Electric 
Co. (Pa. 1937) 20 P.U.R. (N.S.) 486, 489 
The order in the last-mentioned case was made 
pursuant to §310D of the act. 
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however, the commission does not bind it- 
self in the matter of the fair return which 
may be allowed in the rate inquiry insti- 
tuted and now proceeding at Complaint 
Docket No. 11453. 


HE commission was apparently 

impressed with the ability of the 
company to refund its bonded indebted- 
ness at 34 per cent. In this connection 
what the superior court said with 
reference to rate of return in the case 
of Pennsylvania Power & Light Co. v. 
Public Service Commission (1937) 
128 Pa. Super. Ct. 195, 19 P.U.R. 
(N.S.) 433, may be pertinent: 


The rate at which “corporate loans are 
being currently refinanced” is not the cri- 
terion? as clearly appears from the excerpts 
from the opinion of the Supreme Court of 
the United States. 


Of course, the court was here speak- 
ing of rates established after a final 
determination of value while the com- 
mission in the Philadelphia Electric 
Case was fixing temporary rates. This 
raises the question as to whether tem- 
porary rates may be based on considera- 
tions different from those underlying 
other rates. Since the establishment of 
a fair return involves none of the in- 
terminable and complicated processes 
attending valuation proceedings — 
though it does involve other difficult 
problems as will be shown—it is diffi- 
cult to see why the method of determin- 
ing fair return should not be the same 
in one case as in the other. 

In the other three cases in which 
temporary rates were fixed, the com- 
mission included no discussion what- 
ever of reasons or facts leading to its 
conclusion that 6 per cent was proper. 


HE preceding survey of commis- 
sion policy in regard to rate of re- 


9 Of fair return. 


turn reveals a defect which has gen. 
erally characterized policy with respect 
to the rate base, depreciation, account- 
ing, and other subjects of regulatory 
control. That defect is failure to recog- 
nize that commission control of these 
matters should be directed to the cry- 
cial end of regulation, which is to de. 
termine allowable gross revenue. The 
commission has usually treated rate of 
return as if it were totally unrelated to 
the rate base or other factors entering 
into gross revenue. The real problem, 
however, is to determine allowable 
gross revenue and this requires the 
establishment of a definite principle 
upon the basis of which the amount of 
revenue is to be fixed. 

The doctrine of opportunity cost is 
here accepted, which means that rates 
which a utility should be permitted to 
charge should yield revenue which will 
enable the utility to pay a return to 
capital and to labor which is comparable 
to the return in unregulated industry 
with which utilities compete for their 
supply of these factors of production. 
In the matter of determining the 
amount which a utility may recover 
for its payments to labor, the commis- 
sion has at least tacitly recognized the 
doctrine of opportunity cost. With 
respect to rate of return, it cannot be 
said that this has been generally the 
case.?° 

If the object be to fix rates which 
will yield the opportunity cost of capi- 
tal, then the return to utilities must be 
comparable to the return in unregu- 

10 At times but all too rarely the courts and 
commission seemed to approach the idea. Thus, 
in Ben Avon v. Ohio Valley Water Co. (1917) 
68 Pa. Super. Ct. 561, 577, P.U.R. 1918A, 161, 
163, the court said: “To induce investment and 
the continuance of capital, there must be some 


gain commensurate with that of any other 
business.” 
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lated industry. To obtain such a return 
the rate base must be reproduction cost 
because under competition the long- 
run normal price tends to equal such 
cost. This is because the entrepreneur 
makes his decisions on the basis of 
present or future conditions rather 
than past conditions. He will decide to 
produce if present prospects lead him 
to expect that he can recover at least 
the expenses he is about to incur in the 
production of a given commodity. He 
will not produce if the prospects are 
that price will be less than such ex- 
penses ; and he will not in the long run 
be able to charge a greater price because 
if he does others will make the same 
commodity and increase the supply of 
it until price falls to cost of produc- 
tion. Present price will not necessarily 
yield enough to cover past cost, since a 
commodity, once on the market, will 
have to sell for what it can bring and 
this will often be less than past cost. 
The only influence of past cost is that 
it may serve as a guide in estimating 
future cost. 


Shier problem with respect to rate 
of return is to determine a rate 
which when applied to reproduction 
cost will yield a return comparable to 
that on capital invested in industry gen- 
erally, or preferably in those enterprises 
which can be said to compete particu- 
larly with utilities for investment 


funds. The question is, how is such a 
rate to be determined ? 

The difficulty of the problem cannot 
be underestimated. It is due to the 
fact that reproduction cost of property 
used in unregulated industry is not 
known and cannot be determined. If 
reproduction cost could be determined, 
the task would be relatively easy. Earn- 
ings of those industries which could 
be considered as competitors of utili- 
ties for capital could then be computed, 
and the ratio between earnings and re- 
production cost established. That ratio 
could then be used as a basis for fixing 
the return to utilities. Utilities, of 
course, need not be allowed the identi- 
cal return as unregulated industry but 
could be allowed a different return as 
risk, future prospects, and other con- 
ditions in the utility industry differed 
from conditions in unregulated in- 
dustry. 

Since the reproduction cost of 
property in unregulated industry, 
however, cannot be determined, this 
method of fixing rate of return can- 
not be used, and the problem becomes 
more difficult. 

Dr. Nelson Lee Smith has sug- 
gested a solution by determining the 
rate of return on the basis of stock and 
bond yields." According to that 
method, it is first necessary to establish 


11 “The Fair Rate of Return in Public 
Utility Regulation,” page 120. 


“THE use of market value of securities in unregulated in- 
dustry as a base for determining rate of earnings is sup- 
ported by the consideration that, in the long run, market 
value of securities tends to approach reproduction cost of 
plant and equipment... . It is unlikely that at any time market 
value of securities will equal reproduction cost of plant and 


equipment.” 
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the relationship between the yield on 
stock and that on bonds generally over 
a period of years. Dr. Smith found 
that during the period he investigated 
the yield on common and preferred 
stock was one per cent more than on 
bonds and concluded that the rate of 
return necessary to the maintenance of 
this relationship, assuming the typical 
capitalization to consist of 50 per cent 
in bonds and 50 per cent in stock, 
would be greater than the current bond 
yield by 0.5 per cent. In other words, 
the rate of return on the basis of this 
method would be above the current 
bond yield by one-half the difference 
between that yield and the yield on 
stock. 


id is difficult to see why the rate of 
return should be based upon a hy- 
pothetical capitalization. The practice 


generally is to ignore capitalization in 
fixing the return, and it is undoubtedly 
sound to do so because in determining 
how much a utility should be permitted 
to earn, the distribution of the different 
classes of securities cannot be a rel- 
evant factor. 

And, furthermore, it is impossi- 
ble to justify the assumption that 
capitalization should consist of 50 per 
cent in bonds and 50 per cent in stock 
or in any other proportions.” 

Nor is it necessary to make such an 
assumption. It is possible to determine 
the rate of return in unregulated in- 
dustry by finding the ratio between 
earnings and market value of securi- 
ties of corporations comparable for 
investment purposes to utilities. The 


12 Dr. Wu, in his “Railroad Regulation and 
Fair Return,” has also contended it is neces- 
sary to assume a hypothetical capitalization in 
fixing rate of return. 
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rate of return thus found to exist in 
unregulated industry could be used as 
a basis for fixing the return to utilities, 
It is submitted that this method has all 
of the merits without the defects of 
Dr. Smith’s suggestion. 

The use of market value of securi- 
ties in unregulated industry as a base 
for determining rate of earnings is sup- 
ported by the consideration that, in the 
long run, market value of securities 
tends to approach reproduction cost of 
plant and equipment. Market value of 
securities is generally determined by 
capitalizing present as well as prospec- 
tive earnings. It is unlikely that at any 
time market value of securities will 
equal reproduction cost of plant and 
equipment. According to conventional 
economic theory, however, if actual or 
prospective revenues in any enterprise 
exceed present costs of production, in- 
cluding in such costs a return to capital 
approximating the return in other en- 
terprises, production in the more profit- 
able enterprise will be increased until 
prices yield no more than production 
costs. Conversely, if prices yield less 
than cost of production, production 
will be curtailed until prices yield pro- 
duction costs. In other words, there is 
a constant pull on prices in the direction 
of cost of production, that is, present 
or reproduction cost. As earnings 
vary, market value of securities will 
also vary and will in the long run hover 
about reproduction cost of plant and 
equipment. It seems, therefore, that 
market value of securities in unregu- 
lated industry is the closest approxima- 
tion to reproduction cost that can be 
found and is quite comparable to re- 
production cost in regulated industry 
determined on the basis of an inventory 
and appraisal of plant and equipment. 
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in Great Britain 


Comparison of the broadcasting policy of England with that of the 

United States. There is much which the two countries can learn 

from each, says the author, and careful study of the respective 
problems and solutions will reward both of them handsomely. 


By DUDLEY F. PEGRUM 


HE twenty years that have passed 
since the World War have seen 
the complete abandonment, prac- 


T 


tically speaking, of the philosophy of 
laissez faire, at least as it was practiced 


in most parts of the world, and have 
witnessed either the identification of 
the state with economic activity (per- 
haps it would be nearer the truth to 
say with all human activity), or a much 
more positive participation by the state 
in the control and direction of economic 
life. In those countries where dictator- 
ships have assumed control and where 
democracy before the World War was 
rudimentary at best, the philosophical 
basis of the change has been momen- 
tous, even if the practical difference has 
not been so great, for totalitarianism 
has become the dominant concept. In 
the democratic countries, all of which 
have survived as such, it was before 
the war virtually lése majesté to pro- 
pose positive governmental action, ex- 
cept in very rare cases, and then it had 
to be done apologetically. That point 
of view as a controlling force has gone; 
but against the extreme examples of 
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totalitarianism, and ideologies that 
would amount to the same thing in 
practice, those countries in which popu- 
lar government is still held as the high- 
est political ideal are trying to find that 
middle ground which will reconcile the 
problems arising from present-day 
large-scale enterprise and modern tech- 
nology with democracy. This is the 
fundamental issue of progressive 
liberalism. 

Of the newer industries which have 
shot to the fore with peculiar and diffi- 
cult problems of control, the radio is 
probably the most novel. While it is 
easy to exaggerate, in terms of histori- 
cal comparison, the significance of the 
development of this means of com- 
munication, it must be recognized, 
nevertheless, that the potentialities of 
the radio are such as to make impos- 
sible the leaving of it in private hands 
in the same way as we do the press; yet, 
similarly, the threat of a government 
monopoly to popular government must 
be acknowledged. There is nothing in- 
herent in government ownership of 
public utilities or transport to threaten 
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a democratic structure. The problems 
presented in this connection must be 
dealt with on other grounds. Further- 
more, the administration of those utili- 
ties can be set up and gauged on strictly 
economic principles. But the radio 
offers no such easy solution. It cannot 
“sell” its services to those who listen to 
its broadcasts ; its economic position in 
the country is relatively insignificant ; 
yet, it touches the life of the community 
at every turn—in education, entertain- 
ment, religion, morality, news, politics, 
propaganda, business ethics, even in- 
ternational relations. Its activities are 
political in the widest sense of the term. 


HE dictatorships have dealt with 
the problems of administration 
and control by outright government 
ownership with no pretense of serving 
any other purpose than the furtherance 
of the ends of the controlling powers. 
Even “tuning-in’” is surrounded with 
severe restrictions. In this country we 
have retained private ownership with 
a minimum of control restricted largely 
to technical questions, “good taste,” 
and political impartiality. Britain’s ap- 
proach may be described, with fair ac- 
curacy, as lying between the two. 
One of the most interesting social 
developments in Great Britain in re- 
cent years has been the growth of the 
use of the public corporation as a de- 
vice to deal with what might be called 
“the twilight zone” between industry 
and government. The administrative 
problems connected with large-scale 
production, the monopolistic feature of 
certain enterprises, and the intimate 
dependence of the public upon those 
same concerns are the institutional 
foundations of this approach. In radio 
broadcasting the economic aspects are 
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the lesser and the public interest the 
greater factor although technical con- 
siderations are of real significance. 
The organization and operation of 
broadcasting in Great Britain today is 
the direct and, in many respects, logical 
outcome of events of the last thirty- 
four years. As early as 1904, authority 
was given to the Postmaster General 
to control wireless telephony by re- 
quiring any operator of a wireless sta- 
tion to secure a license from him. The 
choice of the Post Office as the ad- 
ministrative agency grew out of the 
fact that it already had supervision 
over telephones and ordinary tele- 
graphs. It was not until after the war, 
however, that radio broadcasting 
aroused any widespread public interest. 


HE rapid growth of the radio 

broadcasting industry led to the 
fear that chaotic conditions, similar to 
those in the United States, might ob- 
tain. As a result, the manufacturers, 
in cooperation with Mr. Kellaway, the 
Postmaster General, settled their dif- 
ferences and agreed to the establish- 
ment of the British Broadcasting Com- 
pany. The license of the corporation 
dated from November 1, 1922, and ex- 
tended to January 1, 1925. Permission 
was given to set up and operate eight 
broadcasting stations from which was 
to be transmitted a daily broadcast cov- 
ering matters set forth in the license 
and “‘to the reasonable satisfaction of 
the Postmaster General.”’ In return for 
the financial risk it was undertaking, 
the company was given a monopoly of 
national broadcasting and protection 
against foreign competition in the 
manufacture of receiving sets. The 
latter was to be accomplished by a 10- 
shilling annual license fee (of which 
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the company received one-half) re- 
quired of all owners of receiving sets, 
which would be issued only for sets 
bearing a “BBC” mark. Any British 
manufacturer of wireless apparatus 
was eligible for membership in the 
corporation upon the purchase of one 
or more £1 shares and the signing of 
the necessary agreement. Of the £100,- 
000 authorized capital £60,000 was 
supplied by six guarantor enterprises 
which formed the company. The re- 
maining £40,000 was available to 
other manufacturers. The members 
paid the company royalties on all 
apparatus sold. The company’s divi- 
dends were limited to 74 per cent per 
annum and it was not allowed to broad- 
cast paid or advertising matter with- 
out special consent. 


Sgn British Broadcasting Com- 
pany unquestionably did a good 
job when due consideration is given to 
all the problems surrounding this in- 
fant industry. It is pretty generally 
agreed that powers over its members 
were not abused and that the ideal of 
public service was kept in the fore- 
ground. The linking up of manufac- 
turing with broadcasting was not an ar- 
rangement which could be permanent, 
however, and difficulties soon arose. 
Evasion of regulations was easily ef- 


fected by listeners who purchased parts 
for assembling sets, thus escaping the 
payment of royalties to the BBC. 
Many of the smaller manufacturers 
were dissatisfied, and the public in gen- 
eral felt that a change was necessary. 
Nevertheless, the basic framework of 
British broadcasting had been estab- 
lished. 

A parliamentary committee set up 
to investigate the situation in 1923 em- 
phasized the view that broadcasting 
should be subject to a strong and defi- 
nite measure of public control and that 
this control should be exercised through 
a minister responsible to Parliament 
and implemented by licensing wireless 
stations. The idea of state operation 
was rejected but the precise form of 
organization to be adopted was left an 
open question. In order to induce the 
company to agree to a modification of 
its license, so as to incorporate some 
of the recommendations of the com- 
mittee, financial concessions were 
made by the government and the license 
was extended two years beyond its 
original date to December 31, 1926. 

A second committee, the Crawford 
Committee, was appointed in 1925 and 
issued its report in 1926. This com- 
mittee gathered evidence from wide- 
spread sources and the government de- 
cided to accept the substance of its 


Britain in recent years has been the growth of the use of 


q “ONE of the most interesting social developments in Great 


the public corporation as a device to deal with what might 
be called ‘the twilight zone’ between industry and govern- 
ment. The administrative problems connected with large- 
scale production, the monopolistic feature of certain enter- 
prises, and the intimate dependence of the public upon those 
same concerns are the institutional foundations of this 


approach.” 
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recommendations. On this basis the 
legislation which established the new 
British Broadcasting Corporation was 
passed. 


HE British Broadcasting Corpora- 

tion was created by a Royal 
Charter on December 20, 1926, and 
took over the work of the old private 
company on January 1, 1927. The 
new organization is a public corpora- 
tion, without capital stock, set up as a 
public trustee to administer broadcast- 
ing in Great Britain, with public in- 
terest and public benefit as its para- 
mount duty. The charter was granted 
for a period of ten years and estab- 
lished a Board of Governors of five 
members. The members of the first 
board were named in the charter and 
held office for five years. Future va- 
cancies were to be filled by the Crown 
upon the advice of the Prime Minister, 
acting with the Postmaster General, 
for a maximum period of five years. 
Any member might be removed at will 
and reappointment required special 
certification. The charter could be re- 
voked by the Crown without reason, 
as well as for failure to abide by con- 
ditions of the charter or to obey in- 
structions of the Postmaster General. 
The charter was renewed for another 
period of ten years from January 1, 
1937, with certain financial changes 
and a few other minor modifications. 
While the charter does not confer a 
broadcasting monopoly, the intention 
evidently was to create one. Only 
twelve wave-lengths are available for 
British use under the Lucerne plan and, 
consequently, competing agencies 
would be rather difficult to manage, 
especially when the small size of the 
British Isles is taken into consideration. 
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T HE BBC acquired the assets of its 

predecessor without charge upon 
repayment of the share capital of £71. 
536 par value. It was empowered to 
borrow up to £500,000 for capital ex. 
penditures (this was raised to £1. 
000,000 under the new charter), but 
the bulk of the capital for expansion 
was intended to come from revenue. 
Most of the income is derived from 
license fees on receiving sets, the 
amount of the fee being fixed by the 
Postmaster General. To date this has 
been 10 shillings per year per set. From 
this fee the Post Office deducts its ex- 
penses arising from broadcasting ad- 
ministration and the corporation re- 
tains percentage of the remainder, 
graduated according to the number of 
licenses issued. The surplus which re- 
mains is turned over to the Treasury 
Department of the government. In 
addition, the BBC pays income tax and 
has made “voluntary” or “emergency 
contributions” to the government. An 
additional source of considerable rev- 
enue for the corporation is The Radio 
Times and World-Radio book pub- 
lished and sold by it. Commercial ad- 
vertising and “sponsored” programs 
are prohibited over the air although 
advertising is a source of revenue in 
the publications. 

The sole responsibility for the opera- 
tion of the BBC rests with the Board 
of Governors, now seven in number. 
The work of the governors is not ex- 
pected to require their full time, but 
the chairman has heavier duties than 
the other members and accordingly re- 
ceives a higher remuneration than they 
do — £3,000 per annum as against 
£1,000. The members are supposed to 
be rather widely representative in the 
broader sense, particular interests hav- 
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Radio and the Government 


oi it is easy to exaggerate, in terms of 


historical comparison, the significance of 
the development of this means of communication, 
it must be recognized, nevertheless, that the poten- 
tialities of the radio are such as to make impossible 





the leaving of it in private hands in the same way 
as we do the press; yet, similarly, the threat of a 
government monopoly to popular government must 


be acknowledged.” 





ing no special claim. While the board 
within the limits of the license under 
which it operates is the legally responsi- 
ble directing agency of the enterprise, 
its position is analogous to that of a 
board of directors of a private corpora- 
tion. The chairman is in close contact 
with the affairs of the concern, but the 
guiding spirit is the Director General 
who is not a member of the board. The 
first and present Director General was 
named in the charter and was the gen- 
eral manager of the predecessor com- 
pany. The continuity of development 
is evident in this fact. 


I" the final analysis the board is re- 
sponsible to Parliament and to the 
people. In keeping with the desire to 
make public corporations semi-inde- 
pendent bodies free from direct politi- 
cal control, the responsibility is of a 
somewhat nebulous, but nevertheless 
real, character. It will be recalled that 
the Prime Minister recommends to the 
Crown the governors to be appointed, 
but the Postmaster General exercises 
technical control over wireless com- 
munication in Great Britain, fixes and 
collects the license fees, and possesses 
considerable power over programs. 
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The corporation must broadcast any 
matter requested by a department of 
the government and it must not broad- 
cast anything which the Postmaster 
General asks, in writing, not to be 
broadcast. In addition, agreements 
with Dominion or foreign govern- 
ments can be made only on the written 
consent of the Postmaster General. 
The latter exercises general responsi- 
bility for the corporation to Parlia- 
ment. This means that he is the member 
of the government who answers for 
the corporation in Parliament and it is 
through him that parliamentary con- 
trol is exercised. In practice this con- 
trol has been light-handed and spas- 
modic and successive Ministers have 
construed the wide, written powers in 
such generous fashion as to leave the 
direction and development of broad- 
casting in the hands of the public 
corporation created for that purpose. 


oo role of Parliament, neverthe- 
less, is a very real one, apart from 
its power to change or even abolish the 
legislation which created and maintains 
the BBC. Any undue ministerial in- 
fluence may be checked by a strong 
Board of Governors enjoying public 
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confidence and by the fact that any in- 
terference which seems unwarranted is 
bound to attract attention both in Par- 
liament and by the public. The oppor- 
tunities for discussing the BBC in Par- 
liament are quite limited, although 
these are increased somewhat for the 
future by the fact that the BBC budget 
estimates are to be presented separate- 
ly. The amount of debate has been rela- 
tively small principally because of the 
desire to keep broadcasting free from 
political interference and control. At 
the same time there is a continuous and 
keen interest in the BBC on the part of 
Parliament and it seems that the BBC 
in turn listens attentively to the views 
expressed in Parliament on all matters 
concerning it. 

The management, as such, of the 
BBC is strictly under the control of 
the Board of Governors and on this 
score they are accountable to no one. 
In the actual conduct of broadcasting 
the board exercises general supervision 
while the “business” itself is carried 
out by the executive staff under the 
leadership of the Director General. 
Except in the appointment of the high- 
est officials the board pays no attention 
to staff, and even on matters of finance 
its supervision is limited. The staff is 
not connected with Civil Service and 
is nonunion. Remuneration, promo- 
tion, and security of tenure are exclu- 
sively controlled by the corporation. In 
other words, management is effected 
much as it is in large private corpora- 
tions which have served as the model, 
with practically the same privacy 
which characterizes these institutions, 
and with relations to the Board of Gov- 
ernors paralleling the relation of man- 
agement to the board of directors of a 
private corporation. 
FEB. 2, 1939 


O NE of the principal means by which 
the BBC endeavors to maintain 
contact with the public which it serves 
is through advisory committees. There 
are several of these, both local and 
central, most of them being appointed 
by the corporation. Their membership 
is chosen from the public at large and 
they are appointed to give advice on 
broadcasting policy on such matters as 
religion, music, spoken English, tele- 
vision, and school broadcasting. In ad- 
dition a large General Advisory Com- 
mittee under the Archbishop of York 
was appointed in 1935. 

One further point of structure de- 
serves mention. While broadcasting in 
Great Britain may be likened to a giant 
pyramid with the Postmaster General 
responsible to Parliament as the apex, 
there is a degree of decentralization 
which takes into consideration the tech- 
nical problem of serving Great Britain 
and northern Ireland, the cultural 
problem of serving different tastes and 
interests which are partly regional in 
nature, and the administrative problem 
connected with such an enormous en- 
terprise. In the development of the 
BBC, technical factors received the 
greatest attention with the result that 
a national station to cover the whole 
country and six regional stations to 
supply alternative programs for their 
particular areas were established and 
this resulted in increased centralization. 
The high degree of administrative 
centralization has been broken down in 
part by the gradual enlargement of the 
responsibilities of the regional direc- 
tors who are now directly under the 
four Controllers of Divisions. Simi- 
larly, programs have given more at- 
tention to regional interests and the 
creation of the office of a Director of 
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Regional Relations has given impetus 
to the development of responsibility of 
regional officials. 


A appraisal of the work to date of 
the British Broadcasting Corpo- 
ration must recognize that the task set 
for the enterprise has been very well 
done. There has been rapid growth in 
plant and equipment and a correspond- 
ingly large expansion in ownership of 
receiving apparatus which now approx- 
imates one receiving set to every seven 
people in the territory served by the 
BBC. The technical standards of 
British broadcasting have achieved a 
high level and television is being de- 
veloped with considerable success. The 
radio is very definitely regarded in 
Great Britain as an instrument for 
cultural and educational advancement. 
Commercial considerations are almost 
totally lacking, the radio being taboo as 
a means of serving business interests. 
Even entertainment can almost be said 
to occupy a secondary position in the 
sense that attention is focussed on the 
cultivation of public taste, and the 
point of view apparently exists that, 
“Few know what they want and very 
few what they need.” Thus, at least 
in the potential cultivation of good 
taste, the BBC occupies an eminent 
position, especially when it is recog- 
nized that every effort has been made 
to prevent radio propaganda. 


It is inevitable of course that such 
an organization as the BBC should be 
subject to continuous public scrutiny 
and criticism—more than that which 
attaches to any of the other public 
corporations in Great Britain. Many of 
the issues which are the subject of 
lively debate are inherent in radio 
broadcasting regardless of the form of 
ownership and organization; others 
arise from the system which the British 
have adopted and to the British form 
of public administration which is so 
unintelligible to those who do not have 
a clear grasp of the British parlia- 
mentary system of government. 


setting up a highly sheltered broad- 
casting monopoly the British have 
been favored somewhat by geography 
and language—a position which Cana- 
dian broadcasting does not enjoy. It is 
much easier to make the public take 
what you want to give it when it has 
no alternative choice. To Canadians 
broadcasting in the United States is an 
“open door’’ and hence Canadian policy 
has to be modified in a way not neces- 
sary in Great Britain. But even over 
there the road is not so smooth, for 
British commercial interests have 
found it possible to transmit programs 
and advertising from the continent. 
Relay exchanges constitute a difficulty 
in Great Britain itself. The news and 
publication functions of the BBC pre- 


Royal Charter on December 20, 1926, and took over the 


q “THE British Broadcasting Corporation was created by a 


work of the old private company on January 1, 1927. The 
new organization is a public corporation, without capital 
stock, set up as a public trustee to administer broadcasting 
in Great Britain, with public interest and public benefit as 
its paramount duty.” 
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sent a point of conflict with the press, 
while the development of television 
offers prospects of controversy with 
other interests, notably the motion 
picture industry. Even the manufac- 
ture and sale of receiving apparatus 
has given rise to the problem of the 
future relationship of interested enter- 
prises with the BBC. Evidently broad- 
casting is not an ordinary natural 
monopoly ! 

The financial arrangements of the 
BBC have come in for considerable 
scrutiny. While the public corporation 
is supposed to be nonprofit, the gov- 
ernment has “tapped off” considerable 
revenue, and the license provides that 
the “surplus net income” be turned 
over to the Treasury. The financing of 
an enterprise like the BBC cannot be 
handled in the same way as a “com- 
mercial” monopoly but arrangements 
to date seem to have hampered, some- 
what, the development of broadcasting 
in Great Britain. Since it is desired to 
maintain an enterprise with “self- 
contained finance,” it would appear to 
move in keeping with this idea to fix 
license fees according to the require- 
ments of the BBC and to allow the 
latter to retain all of the revenue for its 
purposes. Even under these circum- 
stances the fees and the financing 
would be more or less arbitrary. 


HE method of controlling the 

BBC has come in for a large 
amount of discussion. Because of the 
issues involved it is not easy to steer 
a middle course on this matter. Parlia- 
ment has been considerably irked at 
times over its inability to scrutinize the 
activities of the BBC as it wishes, 
while the corporation, on the other 
hand, has set up a rather stiff resistance 
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to parliamentary criticism of its affairs, 
with the result that an atmosphere of 
mutual suspicion has developed. Re- 
cent changes have opened the way for 
more opportunity for Parliament to air 
its views, but great care must be ex- 
erted if the independence of the BBC 
is to be preserved. The BBC could 
help the situation considerably if its 
annual reports were designed so as to 
be real sources of information— some- 
thing they can scarcely be credited 
with at present. 

The question of the responsible 
Minister is one that is specially related 
to the British system of government 
and will be dismissed in this article 
with the statement that the solution in- 
volves the maintenance of the connect- 
ing link between the BBC and Parlia- 
ment through a member of the govern- 
ment in such a way that the independ- 
ence of the BBC is not threatened. At 
the same time the means must be re- 
tained whereby the BBC can be as- 
sessed with responsibility equal to its 
powers. Of all the systems of govern- 
ment in the world, the British system 
is most suited to the solution of this 
problem. 


O NE of the crucial points on which 
the future success of the public 
corporation hinges is the personnel of 
the controlling board. In the case of 
the BBC there has been widespread 
criticism over the choice of the indi- 
viduals who have been asked to serve. 
It is pretty generally agreed that special 
interests, as such, have no claim to 
representation and that appointments 
should be dictated by the needs of 
sound and impartial broadcasting and 
hence should be representative of the 
broad interest of the country. Never- 
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Control of the BBC 
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HE method of controlling the BBC has come in for a large 


amount of discussion. Because of the issues involved it ts 

not easy to steer a middle course on this matter. Parliament has been 

considerably irked at times over its inability to scrutinize the activi- 

ties of the BBC as it wishes, while the corporation, on the other 

hand, has set up a rather stiff resistance to parliamentary criticism of 

its affairs, with the result that an atmosphere of mutual suspicion 
has developed.” 





theless, there is the feeling that the 
choice has been governed by other con- 
siderations; that reward for political 
service has had some influence ; that the 
average age of the appointees has been 
altogether too high; and that their 
viewpoint has been too predominantly 
conservative. 


iy a similar fashion the personnel 
policy of the corporation is severely 
challenged. The situation which ob- 
tains at present has been characterized 
as centralized paternalism. The Board 
of Governors is under practically no 
restrictions with regard to the selection 
of staff and is under no formal obliga- 
tion to make public its methods of 
dealing with this problem. Selection of 
staff has been of a decidedly haphazard 
nature that is fraught with possibili- 
ties of abuse, although no direct evi- 
dence is available that there has been 
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any. The management apparently 
frowns upon objectionable political 
opinions and employees are forbidden 
to engage in political controversy. The 
staff is nonunion and not subject to 
Civil Service, this situation apparently 
resulting from the endeavor to follow 
a middle course, a policy which has 
also resulted in the BBC’s insistence 
upon its right to handle this problem by 
itself. In all fairness to the corpora- 
tion it should be recognized that a con- 
siderable part of the difficulty has 
arisen from two sources: first, the 
newness of the industry; and, second, 
the endeavor to occupy a neutral and 
independent position in an enterprise 
that almost defies such a stand. Never- 
theless, the personnel policies have not 
been sufficiently up to date. A step in 
the right direction has been taken by 
the agreement that all vacancies will 
be advertised in the future and that all 
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but minor appointments will be made 
by a board composed of BBC officials, 
a Civil Service Commissioner, and 
possibly an independent member. 
Further personnel developments are 
urgently needed, however. 


O final problem must be men- 
tioned. The monopoly power 
which the BBC enjoys places it in a 
peculiarly strategic position with re- 
gard to the programs offered the 
British public, the artists who have ac- 
cess to the microphone, and freedom of 
the air. Under such circumstances the 
selection of the broadcasts is, to a large 
extent arbitrary, although some at- 
tempts have been made to appraise the 
acceptability of the programs to the 
radio public. The musical programs 


have definitely aimed to raise public 
taste on music, although popular music 
has received a prominent place. Diffi- 


culties with the musical profession are 
great, however, because of the monopo- 
listic position of the BBC. It possesses 
the greatest single authority over the 
careers of the younger musicians. Even 
greater difficulties are encountered in 
the field of radio drama. 

Needless to say, all speeches must be 
sanctioned by the BBC and manu- 
scripts must be submitted well in ad- 
vance of the time of delivery ; and they 
are subject to “editing” by the ap- 
propriate members of the staff. Here, 
in the attempt to steer a noncontro- 
versial course free from advertising, 
the BBC has probably faced its greatest 
difficulty and the problem of maintain- 
ing free expression along with impar- 
tiality is a vital one. Selection is in- 
evitable but the position of the BBC 
makes it extremely vulnerable, both on 
domestic politics and foreign affairs, 
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and the quest for impartiality leads 
perilously close to sterility. A British 
announcer can scarcely say that, “This 
station is not responsible for the polit. 


‘ical opinions expressed over it.” This 


point is emphasized in connection with 
political speeches in which the contrast 
with this country is so great. 


I° the last general election twelve 
political speeches were allowed, five 
to the government, four to the Labor 
opposition, and three to the Liberal 
opposition. Minor groups were ex- 
cluded and the rule is that a certain 
number of candidates must be put in 
the field before broadcast time can be 
obtained. The difficulties inherent in 
this situation are not lessened by the 
growing practice of permitting broad- 
casts on government policy, the budget 
(on which opposition speakers are also 
represented ), imperial policies, and the 
like. Such problems as these are in- 
herent in a public monopoly and indi- 
cate the pitfalls facing democracies 
which adopt such a policy. 

A comparison of broadcasting in 
Great Britain with that which exists 
in the United States emphasizes cer- 
tain advantages in the methods adopted 
by each of them. Technical considera- 
tions alone dictate a different type of 
approach in the two countries, and on 
this score the situation in Great Britain 
is much simpler than that obtaining in 
this country. The educational and 
cultural opportunities of broadcasting 
have received more attention in Great 
Britain than they have been given here, 
and the prostitution of the radio to 
commercial interests simply does not 
exist over there. 

On the other hand, it must be ad- 
mitted that the radio is a far more im- 
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portant industry in the United States 
than in any other country in the world. 
If the word technical is used in its 
broadest sense, the United States ranks 
first in the world in radio development. 
Furthermore, radio in this country 
renders a wider and more comprehen- 
sive service to consumers than it does 
anywhere else. Finally, in the potential 
cultivation of a free citizenship, Ameri- 
can broadcasting exceeds anything ex- 
isting in any other country by a wide 
margin. 


|, nena we face many vital 
and controversial problems. The 
most crucial of these are the regulation 
of broadcasting and the provision of 
more adequate noncommercial educa- 
tional and cultural programs. The 
major burden of the solution of these 
issues rests on the shoulders of private 


management to which the industry has 
been intrusted. Enlightened private in- 
itiative with a broad grasp of public re- 
sponsibility, working in a codperative 
spirit with a farsighted and construc- 
tive commission, can maintain for 
American broadcasting the premier 
position in the world. Failure to do 
this will result in the closing of one of 
the most valuable means available for 
the maintenance of a free citizenry. 

Great Britain and the United States 
have essentially the same ultimate ob- 
jectives in the development of radio 
communication. For the moment, each 
seems to have adopted the method of 
ownership and control most suited to 
its needs. There is much which they 
can learn from each other and careful 
study of the respective problems and 
solutions will reward both of them 
handsomely. 





Soak the Utility Intelligently 


“TS planning engineer of a large city asks this magazine what 
fees a municipality should charge for permitting a public utility 
to place conduits under the streets. A fair question is: Should fees be 
charged for a service which is so distinctly for the purpose of providing 
a public necessity? The utility pays the construction cost plus the 
franchise cost, and obviously must pass on these charges to its customers. 
Would not a sounder method in any event be for the municipality to 
build the ductways and rent them to the utility? The city could at the 
same time provide underground accommodations for its own signal 
services, and it would keep full control of the public streets.” 
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—Excerpt from The American City 


Magazine. 
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The Biggest Dam on Earth 


A government ownership advocate expresses his 

views on Grand Coulee, a structure three times as 

big as the largest pyramid and three times the size 
of Boulder. 


By CARL D. THOMPSON 


OWERING above every other proj- 
ect undertaken by man, the Grand 


Coulee and Columbia basin 
project in Washington exceeds them all 
in magnitude and social significance. 

The dam alone is three times as big 
as the largest of the pyramids of 
Egypt; three times as big as the 
Boulder dam. The project as a whole 
when completed will extend almost 
completely across the central part of 
the state from the Canadian border on 
the north to the city of Pasco on the 
south, some 350 miles. 

The dam, which is the key structure 
of the project and the most colossal of 
its kind ever undertaken, is located on 
the Columbia river about 92 miles west 
and north of Spokane. Back of this 
dam an artificial lake will be created 
extending 451 miles northward to the 
Canadian border. At the dam an enor- 
mous pumping plant will lift the flood 
waters of the Columbia river some 280 
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feet into the Grand Coulee which will 
constitute a huge reservoir some 27 
miles long, from 600 to 800 feet deep, 
and from 2 to 5 miles wide. At the 
southerly end of this Grand Coulee a 
main canal will carry the water for 
irrigation away to the south some 10 
miles to the heads of two smaller 
canals, one extending westward about 
100 miles and the other eastward some 
150 miles. From these canals nu- 
merous laterals will distribute the 
water to the 1,200,000 acres of land to 
be irrigated. 

As a whole the project involves three 
purposes—irrigation, which is perhaps 
the main one; power necessary to lift 
the water in the Grand Coulee reser- 
voir as well as for domestic and com- 
mercial uses ; and incidentally, and toa 
limited degree, flood control and sta- 
bilization of the flow of the river, thus 
increasing the capacity of the other 
dams below. 
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Critics of the government’s policy in 
developing these great irrigation proj- 
ects often ask, ‘““Why irrigate more land 
when we are already producing more 
agricultural products than we can sell 
and are paying farmers not to pro- 
duce?” The real answer to that ques- 
tion, neither the present administration 
nor its critics, neither the orthodox 
economist nor the farmers themselves, 
seem to know or understand. This is 
not the time or place to attempt to ex- 
plain it. But this is the answer that is 
given by those supporting the project: 


yo methods of American 
agriculture, droughts in the Dust 
Bowl, and a growing population make 
the development of additional arable 
land imperative. Much eastern and 
southern land has been reduced in pro- 
ductive capacity or rendered unfit for 
further use by unwise farming or 
serious soil erosion; and large areas 
throughout the country yield only a 
meager living for the occupants, and 
no substantial market for manufac- 
tured goods. 

Repeated droughts have driven 
100,000 farm families off the semiarid 
lands of the Great Plains; and a wise 
economic policy, designed to prevent 
surpluses and shortages of staple crops, 
| and serious relief problems, dictates the 
returning of enormous areas of sub- 
marginal lands to range and forest. 

The natural growth of population, 
and the need of farm homes for the 
growing younger generation of farm- 
ers as well as for farm families from 
the Dust Bowl, will absorb good irri- 
gated land more rapidly than it can be 
developed. 

Moreover, it is argued, irrigation is 
a stabilizing agent. As_ irrigation 


151 


grows, marginal lands are abandoned 
and agriculture is stabilized. Statistics 
show that the purchasing power of irri- 
gated districts is greater per capita than 
that of the rich Middle West. Irrigated 
communities are the best rural markets 
for manufactured products. Thus the 
development of land by irrigation is 
like developing a new market. 


[’ is estimated that the Grand Coulee 

project will irrigate some 1,200,000 
acres—a stretch of country roughly 65 
miles in width by 85 miles in length. 

The costs of the irrigation are to be 
assessed against the land for water 
rights, estimated at $85 to $100 an 
acre, to be repaid to the government 
in forty years, without interest. 

Without interest! So far as we 
know this is the first time our govern- 
ment, or anybody else in this country 
or anywhere else, has offered to do 
something for the people in the way of 
credit without interest. 

Is there not here something to 
ponder ? 

The key structure of the whole 
Grand Coulee project is, of course, the 
dam. When completed this dam will be 
4,300 feet long at the crest—nearly a 
mile—and 553 feet high above lowest 
bed rock—twice the height of Niagara 
—the largest man-made structure in 
the world. 

At each end of the dam will be a 
power house more than two blocks 
long, a city block high from bed rock, 
and nearly 100 feet wide. Each of these 
power houses will ultimately contain 
nine turbines of 150,000 horsepower 
capacity each—again the largest tur- 
bines ever built. Fully loaded each tur- 
bine will use 141 tons of water every 
second. The total capacity of the two 
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The Grand Coulee 


co FY ERE ... we have a great public project creating nation-wide 
employment, raising the self-respect of those who have been 
kept off the relief rolls, new industries and agricultural develop- 
ment encouraged, the rehabilitation of the tillers of the soil who 
move from sitbmarginal land to the irrigated farm home. And all 
of this in the development of a project which ultimately through its 
own earnings will pay for itself and earn a handsome surplus 
besides.” 





power houses will be 2,700,000 horse- 
power—once again the largest single 
power plant on earth. 

Electric power is an essential feature 
in the Grand Coulee and not an inci- 
dental or secondary consideration as in 
some other projects. The power is 
necessary primarily to lift the water 
from the lower level of the storage 
reservoir into the Grand Coulee balanc- 
ing reservoir, some 280 feet. For this, 
ten huge pumps are to be installed with 
sufficient capacity to lift the water 
necessary to irrigate the entire 1,200,- 
000 acres. One of these pumps will 
move more water in one day—1,036,- 
800,000 gallons—than is required for 
domestic uses in Greater New York. 


O NE of the most common questions 
that one hears with reference to 
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this great public power project is 
whether there will be a market for all 
of this immense quantity of power. A 
careful study of the situation by Frank 
A. Banks, engineer in charge of con- 
struction at the Grand Coulee, indicates 
that there will be a sufficient market to 
absorb all the power as it is gradually 
developed. In the first place, a con- 
siderable portion of the power, as indi- 
cated above, will be required for the 
huge pumping operations to lift the 
water into the Grand Coulee reservoir. 
Of course there will still remain a vast 
amount of power that can be used for 
other purposes. 

Mr. Banks points out that “the 
market area in which this power may 
be absorbed includes a territory within 
a radius of 300 miles of the dam and 
includes all of the state of Washington, 
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the northern part of Oregon, the north- 
ern part of Idaho, and the western 
part of Montana.” 

Studying the electrical industry 
covering the past years with reference 
to the rate of increase in the demand 
for power, Mr. Banks concludes that 
“all of the Grand Coulee commercial 
power will be absorbed by the market 
in fifteen years.” J. D. Ross, adminis- 
trator of Bonneville, in his studies of 
the situation, is of the opinion that the 
power from Grand Coulee and all of 
the other possible developments in the 
Northwest will be absorbed more 
rapidly than the power plants to supply 
it can be completed. 


Stee policy with reference to the 
sale of power in this as in the other 
Federal projects is to follow the prin- 
ciple of service at cost. At Muscle 
Shoals, for example, the charge for 
electric power at the switchboard is 2 
mills per kilowatt hour. At Boulder 
dam it is slightly more. Mr. Banks 
mentions the price of commercial 
power at Grand Coulee “at 24 mills at 
the plant” which, he says, is ‘“equiva- 
lent to 3 mills on the coast.” 

These, of course, are amazingly low 
rates. They seem to be about in line 
with what the other public projects are 
charging. 

The most interesting part of this 
phase of the subject is the fact that 
Mr. Banks, in his discussion of the 
matter, estimates that at rates men- 
tioned above and with an interest rate 
of 4 per cent on the investment, the 
Grand Coulee project can be liquidated 
(will pay for itself) in fifty years 
“with a surplus of $144,500,000 avail- 
able for the partial liquidation of the 
irrigation investment or other pur- 


153 


poses, and after the fiftieth year the 
annual surplus would amount to $15,- 
000,000.” 

One of the interesting and vital con- 
siderations in this great project is the 
fact that employment is given to about 
5,500 men who, with their families, 
constitute a population of 15,000 
people living by the dam site. Thou- 
sands of other workers are engaged 
throughout the state in cement mills, 
lumber mills, steel fabricating plants 
in various factories, for the public util- 
ities, and on the farms and elsewhere. 
And in addition to these the money 
spent for the enormous quantities of 
supplies and equipment is furnishing 
work for thousands of people in all 
parts of the country. Moreover, with 
the low power rates, industrial and 
agricultural development will supply 
employment for additional thousands 
of people as the development of the 
project proceeds. 


a. has been proven by experience in 
the past that for every family on an 
irrigated farm, there is another family 
in the towns that are developed on the 
project to serve the farming districts, 
and still another in the more distant 
cities and towns. 

Here, then, we have a great public 
project creating nation-wide employ- 
ment, raising the self-respect of those 
who have been kept off the relief rolls, 
new industries and agricultural de- 
velopment encouraged, the rehabilita- 
tion of the tillers of the soil who move 
from submarginal land to the irrigated 
farm home. And all of this in the de- 
velopment of a project which ulti- 
mately through its own earnings will 
pay for itself and earn a handsome 
surplus besides. 
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Wire and Wireless 
Communication 


HE annual report to Congress of the 
FCC for the fiscal year ended June 
30, 1938, (see page 173) was on the whole 
fairly innocuous. Probably the most 


significant feature of it, in view of the 
widespread interest in national defense 
matters, was the emphasis which the re- 
port laid upon the study which the FCC 
is making of methods of organizing all 
communications facilities so that they 
may be put to the most efficient use in 


event of a “national emergency.” 

The FCC report explained that this 
phrase was not merely confined to the 
necessities of national defense, but in- 
tended to provide for catastrophes of all 
kinds, such as fire, floods, or hurricane 
disaster. Communications men are 
wondering, however, whether the com- 
mission’s studies, which have been going 
on for quite a while—ever since the 
Middle West flood disaster of 1936—will 
result in recommendations to increase 
the power of the Federal government 
with respect to the telephone, telegraph, 
and radio industries. 

Already the so-called “war power’ 
provisions of the Communications Act 
(§606) authorize the President to con- 
trol radio broadcasting completely, not 
only in the event of war, but even upon 
mere threat of war. As for telephone, 
telegraph, and cable service, the Presi- 
dent is given authority merely to com- 
mandeer such communications service so 
as to secure preference for government 
traffic, in the interest of national defense, 
for the duration of any declared war. 
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Just what form a recommendation for 
increasing the emergency power of the 
Federal government over communica- 
tions might take could be only a matter 
of speculation. However, in this day and 
age of battles without formal declaration, 
and bloody international wars without 
even the belligerent governments sever- 
ing the pretense of diplomatic relations, 
telephone and telegraph executives are 
wondering if the Army Signal Corps and 
Naval Intelligence men might not be agi- 
tating behind the scenes for extension of 
the Federal government’s emergency 
powers over communications whenever 
deemed necessary for the “national de- 
fense,” or even the “general welfare,” 
regardless of formal war declarations. 


HEN, too, there is said to be some 
resentment in Congress over the fact 

that the emergency powers of the Federal 
government under §606 of the Communi- 
cations Act of 1934 are all placed within 
the personal discretion of the President, 
regardless of the fact that the Constitu- 
tion expressly reposes the war-making 
power in the Congress. Of course, the 
Constitution also reposes in the President 
the authority of Commander in Chief of 
the Army and Navy, even during peace- 
time. 
However, executives of our communi- 
cations industries, somewhat nervous 
about President Roosevelt’s seeming 
tendency to encourage public ownership 
of public utilities under any other con- 
venient label, would just as soon see 


154 





Congi 
catior 
Comn 

The 
nervo 
statut 
upon 
be a! 
torial 
Chica 
arbitt 
of na 


I". 
cc 


publi 


WIRE AND WIRELESS COMMUNICATION 


Congress have more say about the invo- 
cation of the emergency provisions of the 
Communications Act. 

The press is also beginning to get a bit 
nervous about the President’s apparent 
statutory power to muzzle the radio even 
upon what he might consider or think to 
be a national emergency. A recent edi- 
torial in the bitterly anti-New Deal 
Chicago Tribune held up the danger of 
arbitrary censorship under the disguise 
of national emergency. 

* * * x 

n Pennsylvania, the Dauphin county 
| court on January 6th enjoined the 
public utility commission of that state 
from enforcing the “horse-race gambling 
law” with respect to leased wire contracts 
between the Bell Telephone Company 
and 21 radio stations. 

The decree, written by Judge William 
M. Hargest, restrained the commission 
from attempting to enforce provisions of 
the act against either the Bell Company 
or any of the plaintiff radio stations for 
failure to enter into specific contracts 
outlined by the act. 

Judge Hargest’s decree was in answer 
toa suit in equity brought by radio sta- 
tion WCAU, Philadelphia. Former At- 
torney General William A. Schnader, in 
arguing for the injunction, questioned 
the constitutionality of the act and con- 
tended it was invalid because it jeopard- 
ized legitimate business, discriminated 
against radio stations, was too vague to 
be a penal statute, and interfered with 
interstate commerce. 

Mr. Schnader quoted decisions of the 
United States Supreme Court invali- 
dating criminal statutes which leave a 
reasonable question as to what may and 
what may not be done and argued that it 
is impossible for an individual to decide 
what is in “furtherance” of gambling. 

He pointed out that “bets are com- 
monly made” on prize fights, baseball, 
and football games, as well as many 
other types of sporting events, and said 
the public utility commission might de- 
cide a radio broadcast of the results of 
such an event is in “furtherance” of 
gambling and thereby remove a legiti- 
mate business’ right to exist. 
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| qe B. Schofield, attorney for the 
recent legislative committee which 
investigated the bookie shop business in 
Pennsylvania, charged Moe Annenberg, 
publisher of the Philadelphia Inquirer, 
with being the head of a nation-wide 
horse-race news service, using leased 
telephone and telegraph wires. 

The act requires public utilities to sub- 
mit contracts for the use of wire facilities 
to the commission for approval. Leon 
Levy, president of Station WCAU, told 
the court in reply to a question by 
Schnader that elimination from radio 
broadcasts of sporting event results on 
which bets commonly are made “may 
mean the difference between staying in 
business and going out.” 

Levy also testified that the “signal” of 
a station in Pennsylvania can be picked 
up outside the state. This fact was pre- 
sented to show the act was attempting 
to regulate interstate commerce. Fred- 
erick P. Glick, counsel for the public 
utility commission, argued the act was 
written in accordance with other acts of 
the same type and would not be in- 
terpreted to the disadvantage of legiti- 
mate industry. Further litigation over 
the issue in superior courts is expected. 

* * * * 

ERBAL orders have been issued by 

the Chief of Police of New York 
city to commanding officers of the Police 
Department to direct their staff members 
to refrain from the practice of wire 
tapping for evidence unless a court order 
is obtained to permit it, it was learned 
from a reliable source on January 5th. 

Police Commissioner Valentine, how- 
ever, flatly denied that any such order 
had been passed along or that the matter 
had been discussed by the higher rank- 
ing officials of the department. Despite 
this denial, it was said that a conference 
of the ranking officers of the department 
was held recently and that the matter 
was discussed and that at this meeting 
the order was decided on and that the 
message was passed down the line. 

The order is obviously the result of 
one of the constitutional provisions voted 
last fall under which the introduction in 
court of any evidence obtained by wire 
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tapping is barred. The members of the 
force who received the message outlaw- 
ing the wire-tapping practice were told 
that in no investigation should the 
method be used until the commanding 
officer had been notified and the appli- 
cation for the court order received 
through the proper channels. 

In the past the New York police, as 
well as the district attorney’s and special 
prosecuting attorney’s offices, have been 
known to resort to wire tapping in cer- 
tain investigations. 

* * *K * 

HE Federal Communications Com- 

mission on January 8th announced 
that, in its investigation of chain and net- 
work broadcasting and possible mo- 
nopoly, it was seeking particularly to de- 
termine the ultimate and interlocking 
ownership and control of radio broad- 
cast stations. 

To effect this end it has sent four 
questionnaires to 2,300 broadcast li- 
censees, holding companies, and other 
corporations having direct and indirect 
stock interests in the licensee corpora- 
tions, and to stockholders and officers of 
holding companies. 

These call for an answer under oath 
to numerous questions bearing on the re- 
lations between direct and _ indirect 
owners, and between these owners (to- 
gether with their officers) and other con- 
cerns such as communications companies, 
newspapers, and amusement enterprises. 
The answers are expected to help show 
the degree and nature of absentee owner- 
ship and the use of proxies in controlling 
licensees. 

Present indications, the commission 
said, point to extensive use of proxies to 
this end in certain cases. Its first question- 
naire was sent to 400 corporations hold- 
ing stock in licenses and gave, in many 
instances, the impression “‘that stock in 
certain of these 400 corporations was 
held in turn by other corporations.” The 
commission then questioned 169 corpora- 
tions of this “second tier.” That led to a 
third questionnaire being sent to 1,000 
stockholders, officers, and proxy holders 
of this tier in an effort to explore be- 
yond it. 
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HE Bone fourth questionnaire, which was 
recently sent out, went to more than 
700 licensees of standard broadcast sta- 
tions. It aims to get from them the same 
kind of information as from the others, 
and also information about relations 
among stations, and about management 
control and changes therein that may 
have occurred for unavowed reasons. 
The commission further desires to have 
the authority of the executives defined 
by each station and to know the technical 
and other qualifications of the operating 
personnel. 

Replies to this latest batch of questions 
are looked for soon, while collation and 
analysis of those received to the earlier 
ones are now under way, and it is ex- 
pected that the evidence will be ready 
for presentation in five or six weeks, It 
is expected then to become the basis for 
testimony by commission witnesses. 

Hitherto, the commission said, in- 
formation about ownership and control 
of stations had not been available beyond 
that relating to direct ownership. Chair- 
man McNinch stressed that the commis- 
sion was still confining itself to fact find- 
ing and had adopted no attitude. 

ee 

G. WEsT, in an exclusive story 
epublished in The Capitol Daily 
(Washington, D. C.), tells of a surprise 
move by the newest competitor in the 
field of international communications, 
Globe Wireless, Ltd. According to this 
dispatch, Globe Wireless has abruptly 
abandoned the Radiomail system with 
which it operated across the Pacific in 
favor of a new standard tariff for point- 
to-point service between the United 
States and the Orient, just filed with the 
ICC at rates 20 per cent less than the 
tariffs of the older carriers, such as the 
Western Union, RCA, and Commercial 
Cables. Naturally these carriers had to 
meet the new rate and were granted such 
authority by the FCC on January 18th. 

The rate war to the Far East that was 
threatened at the close of the Radiomail 
hearings in Washington before Commis- 
sioners Case, Craven, and Stewart of the 
FCC some eighteen months ago in the 
field of radio communications has actu- 
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WIRE AND WIRELESS COMMUNICATION 


ally arrived, as the news of the startling 
new rates became known in the telegraph 
industry on December 30th. 

Two copies of the new tariff were filed 
with the ICC on December 27th, to be- 
come effective January 29, 1939, just one 
day prior to the opening of the proposed 
hearings on the famous “urgent” rate 
case at the FCC, and about ten days in 
advance of the Radiomail Case slated for 
February 6th. In the new Globe tariff 
recently made public, the latest competi- 
tor in the foreign communication field 
proposes to render all of the usual stand- 
ard services at rates that are about 20 
per cent cheaper than the present rates in 
the Pacific area, to Honolulu, Guam, 
Manila, and Shanghai. 

According to James Hanley, Wash- 
ington legal representative of the Globe 
Wireless, Ltd., the company will transmit 
messages from their offices in New York, 
Chicago, Seattle, and San Francisco to 
the Orient, and will also be able to utilize 
services on board the various Dollar Line 
ships, in ship-to-shore transmission, at 
rates from 15 to 17 per cent cheaper than 
are at present obtainable by similar 
services. Mr. Hanley stated that “the 
Globe Wireless is entering the general 
communication field, and abandoning 
the Radiomail service.” 


Bos agadl with this entry of a rival 
radio carrier in the American field 
of communications, there arose also the 
question of the seven radio frequencies 
that remain from the Hearst radio sta- 
tions. These valuable, if invisible, por- 
tions of the radio spectrum came up for 
heated discussion last June, 1938, when 
the competing carriers met at the FCC 
fora week to present their arguments be- 
fore Examiner Hyde for one or more of 
these frequencies for use in point-to- 
point communication. 

On January 18th the findings of Ex- 
aminer Hyde were made public. He 
recommended reassignment of the use of 
10,090 kilocycles to RCA Communica- 
tions (subject to restrictions against in- 
terference with certain foreign stations 
using the same or neighboring frequen- 
cies), and the denial of the petition of 
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Globe Wireless for all seven and of Press 
Wireless for four of the former Hearst 
frequencies. Whether the FCC will ap- 
prove the Hyde report in the face of 
Globe Wireless rate cutting is uncertain. 

No race for frequencies has been so 
hotly contested in years as this particular 
race, and especially for the frequency of 
10,090 kilocycles, which by a curious co- 
incidence was in equal favor with all 
three contestants, RCA Communications, 
Globe Wireless, and Press Wireless. The 
range of requests at the June hearing 
was in the band from 5,010 to 15,565 
kilocycles, of which all except the last 
named had formerly been assigned to 
the Hearst radio stations which were sold 
in 1937. These frequencies may be com- 
pared to desirable cards at a hand of 
poker, and will naturally fill in the gaps 
that now require relaying of long-dis- 
tance messages from the Eastern sea- 
board, on the Atlantic, to points such as 
Honolulu or Shanghai, so that in future 
all such messages may be sent direct. 


T will be recalled that in 1937, during 

the Radiomail hearings before the old 
telegraph division of the FCC, several 
of the carriers represented at that hear- 
ing felt that cheap rates in the Pacific 
area were undesirable. It was stated at 
that time, as well as a year earlier at the 
Order No. 12 hearing in the FCC, when 
the whole communication subject was 
thrashed out for many months, that rates 
were as cheap as they could well afford 
to be, and that the trend should be up- 
ward, if anywhere. 

The bombshell of this new service, 
now to be inaugurated by Globe Wireless, 
will naturally precipitate the fight that 
has long been simmering behind the 
scenes on the general subject of “What 
shall we do with the cables?” 

This is the real crux of the situation. 
For with the cost of maintenance of the 
cables removed —and Globe Wireless 
frankly states that since they do not have 
to maintain any, and in fact have none 
to maintain, they can make money and 
save money for business at the same 
time—by use of radio. This competition 
may require the attention of Congress. 
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Financial News 


The Growth of Private 
Financing 


ng 31 per cent of all bonds issued 
in 1938 were placed privately, 
avoiding registration under the Securi- 
ties Act, according to an estimate in The 
New York Times. Private sales reached 
a new yearly peak of about $590,000,000 
last year, and it is estimated that invest- 
ment bankers lost some $11,000,000 in 
gross commissions. 

The practice of selling security issues 
directly to groups of insurance com- 
panies (and in some cases banks) began 
about 1934, following passage of the 
Security Acts of 1933-34. The history 
of the practice is indicated by the follow- 
ing approximate figures: 

No. of 


Private % Private 
Sales of Tot. Issues 


None 
$14,650,000 
222,852,300 
335,846,000 
358,645,800 4 
590,000,000 31.1 


Total 
--$ 18,478,500 
-- 456,493,100 
. -2,116,597,774 
- -4,064,041,600 
. »1,583,556,700 
. -1,890,000,000 


Utility and oil companies were the 
heaviest users of this method of financ- 
ing in 1938. A list of the more important 
utility deals (over $10,000,000) is given 
below. 
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and 
Comment 


By OWEN ELY 


There is no indication that 1939 will 
see any decline in this practice, except 
perhaps for the fact that the “choicer” 
bits of financing have already been fed 
to the institutions and that fewer high- 
grade issues may be available in the | 
future. It also remains a possibility that 
the SEC may attempt to regulate private 
financing on the ground that many 
“deals” are in circumvention of the spirit 
of the securities laws. 


* 


Little New Financing in January 


Pires Dodge & Co. has been author- 
ized by Commonwealth Subsidiary 
Corporation to offer privately 298,538 
shares of Commonwealth Edison at not 
less than $26 a share. This is part of 
Commonwealth Edison’s program to 
liquidate the Subsidiary Corporation. 
North American Company _ stock- 
holders were asked to vote approval 
January 30th of the company’s plan to 
issue and sell about $105,000,000 of 
debentures and preferred stock. Pro- 
ceeds are to be partly used to refund all 
outstanding obligations of North Ameri- 
can Edison Company, which is to be dis- 


Purpose 
New Money 
New Money 
New Money 
Refunding 
Refunding 
Refunding 
Refunding 
Refunding and New Money 
Refunding 
Refunding 
Refunding 
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solved. The offering will include $70,- 
000,000 of new 34, 33, and 4 per cent 
debentures and $34,829,000 53 per cent 
preferred stock of $50 par value. Dillon, 
Read & Co. will head the underwriting 
syndicate. The various transactions will, 
it is estimated, effect an annual saving 
of about $1,000,000 in requirements for 
taxes, interest, and dividends. 

No important utility offerings—or, for 
that matter, offerings of any kind except 
the usual run of small municipal issues— 
made their appearance in the fortnight 


ended January 14th. The recent disap- 
pointing behavior of the stock market 
has probably delayed the “timing” of 
new issues, which frequently come in 
waves or cycles. At one time it appeared 
that the big North American financing 
might be timed around January 20th, but 
later announcements seemed to indicate 
that the issue was scheduled for the end 
of January or early this month. At this 
writing nothing definite has appeared re- 
garding reregistration of the $50,000,000 
Public Service Company of Colorado 


CHART SHOWING SECURITY ISSUES OF ELECTRIC AND GAS UTILITIES 
OFFERED PUBLICLY OR SOLD PRIVATELY, YEARS 1935-1936-1937-1938 





Bonds 
$964, 158,000 
43 Issues 
Av. Coup, Rate-3. 556 





av. Yield-3. 83% 
Ui 


NEB 


Z 
Z 


$1,236,391,952 
66 Issues 
Av. Coup. Rate-3.666 
av. Tield-3.58% 


” 


C 





FA} 


7; 


A 


Prepared by Public Utilities Division, Securities and Exchange Commission 


159 


FEB, 2, 1939 





PUBLIC UTILITIES FORTNIGHTLY 


securities, originally scheduled as a pre- and two major insurance companies, 
Christmas offering. 

It is rumored that the Ohio Edison 5 
Company is planning a refinancing opera- 
tion on several preferred stock issues. It 
is quite possible that a new preferred will 


Possible Refunding Operation 


be offered to holders of the old 6 per HILE probably some three-quarters 
cent and 7 per cent preferreds. of the potential refunding opera- 

Cities Service Gas Company has com- tions of utility companies has been 
pleted arrangements to sell $35,000,000 finished, there are still a number of high- 
first mortgage pipe-line 3 per cent and grade issues selling above their call 
3} per cent bonds to four large banks prices, as indicated by the following list: 


2 


Amount Out- Approx. 

standing Market 
(millions) Price 
So. Calif. Gas Ist & ref. 44s 1961 : 107 
Pennsylvania Water & Pr. Ist & ref. 44s 1968 A 108 
Safe Harbor W. & Pr. Ist mtge. 44s 1979 i 109 


Nebraska Power Ist mtge. 44s 1981 : 109 
Mississippi River Power 1st mtge. 5s 1951 : 109 
Buffalo Gen. Elec. gen, & ref. 44s 1981 111 Arn 


Philadelphia Elec. Pr. 1st mtge. 54s 1972 i 112 & ani 
Cedar Rapids Mfg. & Power ist 5s 1953 114 adjustr 
Metropolitan Edison Ist mtge. 44s 1968 d 110 } panies 


Kansas Gas & Electric Ist 44s 1980 : 106 Act, wi 
Washington Water Power Ist & gen. 5s 1960 2 106 tions be 
N. Y. Power & Light Ist mtge. 44s 1967 d 108 The 


New Jersey Power & Light Ist 44s 1960 . 108 mission 
Jersey Central P. & L. Ist & ref. 5s 1947 : 106 ditions 
Pennsylvania Pr. & Lt. Ist mtge. 44s 1981 i 106 ial 


Jersey Central P. & L. 1st mtge. 44s 1961 A 107 monwe: 
Indiana & Mich. El. 1st & ref. 5s 1955 d 106 New 3 
Louisiana Power & Light Ist 5s 1957 : 106 Southe 


Potomac Edison Ist mtge. 5s 1956 : 107 all of th 
Niagara, Lockport & Ont. Ist & ref. 5s 1955 : 109 Servi 
Monon. West Penn. Ist & gen, 44s 1960 d 108 } ervice 


Amer, Gas & Elec. deb. 5s 2028 109 “ Ce 
Canada Northern Power S.F. coll. 5s 1953 i 104 ower 
Saguenay Power S. F. 1st mtge. 44s 1966 } 106 visers, 


Iowa Pub. Service S.F. 1st mtge. 5s 1957 : 105 compat 
Texas Power & Light Ist & ref. 5s 1956 104 Light 
Shawinigan Water & Power Ist & coll. 44s 1968 ; 104 service 


Shawinigan Water & Power Ist & coll. 44s 1970 R 104 able sa 
Shawinigan Water & Power 1st & coll. 44s 1967 ; 104 the cos 
Minnesota Power & Lt. Ist & ref. 5s 1955 i 105 service 


Gatineau Power Ist mtge. 5s 1956 . 105 depend 
Western United Gas & Elec. 1st 54s 1955 : 105 missios 
Northern Ind. Pub. Serv. Ist & ref. 5s 1969 f 106 Electr: 


North American Co. deb. 5s 1961 d 104 talizati 
Northern Indiana Pub. Serv. Ist & ref. 5s 1966 : 106 The 
Alabama Power S.F. 1st mtge. 5s 1946 : 105 


tion 0: 
Kansas Power & Light S.F. 1st me 44s 1965 f 110 pan ” 
Pennsylvania Electric Co. Ist & ref. 5s 1962 : 105 ys 
Appalachian Elec. Power deb. 44s 1948 " 106 service 
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FINANCIAL NEWS AND COMMENT 


Utility Financing During 
1935-38 

HE Public Utilities Division of the 

SEC has issued a tabulation of the 
250 security issues of electric and gas 
utilities offered publicly or sold privately 
during the four years 1935-38. It shows 
the price at which each security was of- 
fered to the public or sold privately, the 
price paid by the underwriters, the net 
proceeds to the issuing company, and the 
market price range, where available, 
from the date of issue to December 31, 
1938. The accompanying charts (pages 
159 and 162) are reproduced from this 
publication. 


¥ 


Reorganizing the Service 
Companies 


MINOR problem of the electric power 
A and light industry has been the re- 
adjustment of the many “service” com- 
panies to the provisions of the Utility 
Act, which requires that these organiza- 
tions be placed on a nonprofit basis. 

The Securities and Exchange Com- 
mission has accepted, with certain con- 
ditions, applications for approval as 
mutual service companies of The Com- 
monwealth & Southern Corporation of 
New York for the Commonwealth & 
Southern system ; Gas Advisers, Inc., for 
all of the utility subsidiaries of the Cities 
Service Company except the Ozark Utili- 
ties Company and the Cities Service 
Power & Light system ; and Electric Ad- 
visers, Inc., for certain of the associate 
companies in the Cities Service Power & 
Light system. The SEC found that 
services could be rendered “at a reason- 
able saving to associate companies over 
the cost to such companies of comparable 
services performed by themselves or in- 
dependent persons.” However, the com- 
mission ordered Gas Advisers, Inc., and 
Electric Advisers to reduce their capi- 
talizations, 

_The SEC also approved the applica- 
tion of Engineers Public Service Com- 
pany, Inc., of New York, as a mutual 
service company for subsidiaries of the 
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Engineers Public Service Company. In 
approving the various companies the 
commission indicated that it would watch 
the cost allocation methods to be set up, 
in order to make sure that they resulted 
in an equitable division of costs among 
the various companies served. 


aa 


Corporate News 


EGOTIATIONS for unification of New 
York city’s rapid transit facilities 
have been resumed, and have now 
reached the stage where legal details for 
the transfer of the Brooklyn-Manhattan 
Transit Corporation to the city are under 
discussion. While no definite purchase 
price has yet been agreed upon, it is said 
that the negotiators are close enough to- 
gether on price to be willing to take up 
minor details. Price negotiations have 
been delayed by the absence of one of the 
transit commissioners. Negotiations with 
the I.R.T. are understood to be less ac- 
tive, since that company’s receivership 
involves securing of approval by the Fed- 
eral court. 


The Securities and Exchange Com- 
mission, contending that it had reason- 
able grounds to believe that the registra- 
tion form covering 1934 and the annual 
reports for 1935, 1936, and 1937 filed by 
the Associated Gas and Electric Com- 
pany contained statements which were 
false and misleading, has called a hear- 
ing for February 14th to determine 
whether the company’s Class A $1 par 
value stock should be suspended or with- 
drawn from registration and listing on 
the New York Curb Exchange, the 
Boston Stock Exchange, and the Los 
Angeles Stock Exchange, and the $1 par 
common stock from the Boston Stock 
Exchange. 


The Securities and Exchange Commis- 
sion has approved, subject to certain 
conditions, the recapitalization plan of 
Northern States Power Company of 
Delaware and its subsidiaries of the same 
name incorporated in Minnesota and 
Wisconsin. 
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FINANCIAL NEWS AND COMMENT 
INTERIM EARNINGS STATEMENTS 


No.of End System Earnings per Share (a) 


Months of Last Previous Per Cent Per Cent 
Electric and Gas Included Period Period Period Increase Decrease 





American Gas & Electric Nov. 30(b) $2.19 $2.54 

Amer. Power & Light (Pfd.) .... Nov. 30 (b) ‘ 6.36 
American Water Works Sept. 30 (c) ‘ 1.38 
Boston Edison Sept. 30 (c) 30 8.86 

Cities Service P. & L. (Pfd.) June 30 3 15.75 
Columbia Gas & Electric Sept. 30 : 57 ae 
Commonwealth Edison Sept. i 1.38 22% 
Commonwealth & Southern (Pfd.). Nov. 3 : 10.57 te 
Consolidated Edison, N. Y. ....... Sept. ] 2.16 3 
Consolidated Gas of Balt. ........ Nov. d 4.68 ~ 
Detroit Edison Nov. : 8.15 
Electric Power & Lt. (1st Pfd.) .. Nov. 30 3 12.35 

Inter. Hydro-Electric (Pfd.) Sept. : 

Long Island Lighting (Pfd.) Sept. 30 

Middle West Corp. Sept. 

National Power & Light Nov. 

Niagara Hudson Power .......... Sept. 

North American Co. ............. Sept. 30 

Pacific Gas & Electric .......... : Sept. 30 

Public Service Corp. of N. J. ..... Nov. 

Southern California Edison Sept. 

Standard Gas & Elec. (Pr. Pfd.).. Sept. 

United Gas Improvement ....... , Sept. 

United Light & Power (Pfd.) .... Oct. 


Gas Companies 
American Light & Traction Oct. 
Brooklyn Union Gas Sept. 
Lone Star Gas Sept. 
Pacific Lighting Sept. 
Peoples Gas Light & Coke Sept. 
United Gas Corp. (1st Pfd.) Nov. 


Telephone and Telegraph 


American Tel. & Tel. (e) .......... Aug. 31 (c) 
General Telephone (f) ............ Sept. 30 (c) 
Western Union Telegraph ........ Oct. 31 (b) 


Traction Companies 


Greyhound Corporation ......... f Sept. 30 
Twin City Rapid Transit Sept. 


Ob hm 
BISRR8 


N 





Systems outside United States 


American & Foreign Power (Pfd.). Sept. 
International Tel. & Tel. (d) Sept. 30 


—_—_— 


D—Deficit. 

(a) On common stock, unless otherwise indicated following name of company; in some 
cases, Federal surtax not deducted. 

(b) Data also available for month indicated. 

(c) Similar report also published for quarter ending same period. 

(d) Excludes Spanish subsidiaries and Postal Tel. & Tel. Co. 

(e) Standard Statistics estimates $8 on a system basis for the calendar year 1938. 

(f) For the twelve months ended September 30, 1938, $1.86 per share was reported in- 
cluding the earnings (exclusive of fixed charges of parent company) of Indiana 
Central Telephone Company and subsidiaries for periods prior to August 31, 1938, 
date of completion of reorganization of Indiana Central Telephone Company and 
transfer of assets to General Telephone Corporation. 
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What Others Think 


The TVA Reports Annual 
Progress 


r view of the widespread interest in 
the affairs of the Tennessee Valley 
Authority, generated by current develop- 
ments in the United States Supreme 
Court and the work of the special joint 
congressional investigating committee, 
the fifth annual report of the TVA to 
Congress invites perhaps more attention 
than might be given to a routine annual 
report of an established Federal agency. 

The report is in two parts. There is a 
general report in printed form, compris- 
ing 419 pages, and a financial report to 
be printed separately, which includes 
about 24 typewritten pages of text and 
about as much more of tabular and sta- 
tistical matter. Both the general report 
(Volume I) and the financial report 
(Volume II) cover the fiscal year ended 
June 30, 1938. 

The order of presentation of the af- 
fairs of the TVA in its general report 
follows closely the theory—advanced by 
TVA counsel in the recent constitutional 
litigation—that the purpose of the TVA 
and the primary interest of its manage- 
ment lie in navigation, flood and erosion 
control, with such by-products as power 
operation and experiments with ferti- 
lizers being of secondary importance. 

A casual examination of the discus- 
sion, however, indicates that the occu- 
pation of TVA management with electric 
power matters was much more substan- 
tial, if indeed it did not require more 
attention than all nonpower phases of 
TVA combined. Thus, while only 20 
pages of the 114 pages of text of the 
general report are given over to dis- 
cussion of water-power utilization, and 
39 pages to general matters covering all 
phases of TVA operations, the appendix, 
which makes up the balance of the 419 
pages of the general pages, is given over 
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almost entirely to a recital of the various 
contracts and agreements for the sale of 
TVA power. Financially, of course, such 
sales of electric power constitute the bulk 
of TVA revenues. 


TILL following this comparative line 
) of thought as between navigation, 
flood control, and “incidental” hydro 
power operation, it is noteworthy that 
TVA does not attempt to estimate thepre- 
cise value of its navigation improvements 
(completed or in prospect) in terms of 
waterway tonnage handled or anticipated 
over the Tennessee system, but prefers 
to discuss Tennessee navigation im- 
provements as part of the Mississippi 
waterway system. The report states on 
this point : 


In appraising the future importance of a 
navigable Tennessee river, it should not be 
viewed as a detached waterway, performing 
regional services only. The Tennessee, fully 
developed, becomes a link in the great com- 
mercial inland waterway system of the coun- 
try, connecting the Tennessee valley by a 
cheap transportation system to the great in- 
dustrial centers of the Middle West. This 
inland waterway system of America, when 
the projects now being carried out by various 
national agencies are completed, will repre- 
sent the most extensive improved system in 
the world. It will consist of approximately 
5,700 miles of continuous 9-foot channel, 
supplemented by 3,100 miles of auxiliary 
channel ranging in depth from 4 to 9 feet. 
It will connect the Great Lakes with the 
Gulf of Mexico, and the Appalachian moun- 
tain area with the grain-producing region ot 
the West. Incomplete though it be at pres- 
ent, the reports of the Army Engineers on 
tonnages already being carried by the Mis- 
sissippi river system attest to its future 
importance. In 1922, approximately 17,000,- 
000 tons of freight moved on this waterway. 
In 1936, this figure had increased to 74,000; 
000 tons. 


In discussing the value of flood con- 
trol for the areas protected, the TVA re- 
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WHAT OTHERS THINK 


port does estimate the benefits to the 
lower Mississippi valley by reducing 
flood heights by 2 feet at “as much as 
$380,000,000.” These benefits were 
hypothetically assigned to various 
classes of beneficiaries : Cities, railroads, 
highways, unprotected marginal areas, 
backwater areas, floodways, reduced 
levee maintenance, reduced seepage 
damages, and protected agricultural 
areas. Thus the city of Memphis is as- 
signed a hypothetical benefit of $2,000,- 
000; Cairo, Ill., $1,000,000; railroads, 
$10,550,000, and so forth. 

Aside from the question of ultimate 
benefits and comparative costs of navi- 
gation and flood control, the report does 
indicate commendable progress on TVA 
construction along these lines. At the 
close of the fiscal year last July, nearly 
200 miles of the Tennessee river had 
been made available to boats of 9-foot 
draft. Pickwick Landing dam was com- 
pleted and a reservoir began filling last 
February. During the same fiscal year, 
navigation locks at both Guntersville and 
Chickamauga dams were completed and 


turned over to the War Department for 
operation. 

With the completion of pending con- 
struction on Gilbertsville, Guntersville, 
and Chickamauga dams, this present 
navigation channel of 200 miles will be 
extended for an unbroken distance of 
530 miles. The remaining 118 miles, 
which would place Knoxville on the 9- 
foot waterway to the Mississippi, would 
require authorization of the TVA to 
complete projects at Watts Bar and 
Coulter Shoals. 

Engineering schedules of the TVA, 
worked out several years ago, have been 
apparently kept faithfully. Early in 1939 
the closure of Guntersville dam an the 
filling of that reservoir will make it possi- 
ble for light draft boats to continue up- 
stream as far as Chattanooga. 

TVA reported no floods during the 
year which would necessitate storage of 
water, other than according to the usual 
schedule for regulation. By consistent 
controlled release of water from Norris 
reservoir during the summer and fall 
months, the authority was able to main- 





aN . 
NA Cn BEATSVRLE OAM See Scale 
‘x fay romney 


N) 
y 
Xk 
M 
Lav 





TENNESSEE VALLEY AUTHORITY 


MAP OF THE 
& TENNESSEE VALLEY 


de __40 wen 





GUNTERSVILLE Dad” 


NISS.NS 
ome | Sey 


ALA. 


BIRMINGHAM «=? 








Bort woure 
PROFILE OF THE TENNESSEE RIVER 





165 


FEB, 2, 1939 





PUBLIC UTILITIES FORTNIGHTLY 


tain navigation depths along the lower 
river suitable for shallow draft navi- 
gation. 


HE summer of 1937 was reported as 

“the first opportunity the authority 
had to demonstrate the value of reservoir 
fluctuation for malaria mosquito con- 
trol.” 

The fiscal year of 1938, according to 
the report, witnessed the greatest ad- 
vance in carrying out the provisions of 
the act relating to the “disposition of 
surplus power.” These developments 
were summarized as follows: 


1, The authority and the city of Knox- 
ville, Tenn., contracted jointly to purchase, 
for $8,274,000, the entire electric system of 
the Tennessee Public Service Co., except- 
ing one transmission line, avoiding a com- 
petitive situation and adding about 33,000 
customers. 

2. Negotiations commenced during the 
fiscal year resulted after its close in pre- 
liminary purchase agreements with the Mem- 
phis Power & Light Co. for facilities serv- 
ing about 60,000 customers in Memphis and 
Shelby county, Tenn., and with the Ken- 
tucky-Tennessee Light & Power Co. for 
systems serving 10,000 customers in 28 west 
Tennessee communities. In both instances, 
the authority will retain only transmission 
facilities. 

3. Ten additional municipalities and co- 
Operative associations began purchasing 
power, bringing the total to 40, 

4. Domestic consumers continued, as in 
previous years, to increase their consump- 
tion of electricity. The average for the 
fiscal year was 1,270 kilowatt hours per cus- 
tomer, 9 per cent above the previous year 
and 58 per cent above the average for the 
nation. 

5. The average rate paid by domestic con- 
sumers for TVA power was 1.99 cents per 
kilowatt hour, compared to the national 
average of 4.40 cents per kilowatt hour. 

6. Eighteen new wholesale power con- 
tracts with municipalities were signed, 
bringing the total, including those with city 
and coOperative agencies already served, to 
6 


7. Almost 1,800 miles of rural line were 
placed in service, chiefly by municipalities 
and coOperatives, bringing the total at the 
close of the year to 4,693 miles. 

8. Private dealers reported sales of $1,- 
612,000 worth of electric appliances to 
domestic customers of municipalities and co- 
6peratives distributing TVA power, an 
average of $54 per customer. 

9. Largely because of replacement of 
sales to private utilities by sales to munici- 
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palities, coGperatives, and industries briny. 
ing a better return to TVA, total power 
sales revenues of the authority increase 
nearly 37 per cent to $2,306,000. 

10. Revenues from sale of power for th 
last month of the 1938 fiscal year wer 
about $319,000, or at the rate of more tha 
$3,820,000 per year. By October of the cy;. 
rent fiscal year, they had increased to $461. 
000, or at the rate of about $5,532,000 per 


year. 

11. The authority allocated 52 per cent 
of its investment in Wilson, Wheeler, and 
Norris dams to power. It was estimated 
that revenues from the normal capacity of 
these three projects will be sufficient to pay 
all operating expenses, including deprecia. 
tion and 3 per cent interest on the power in- 
vestment, and in addition retire the invest. 
ments for navigation and flood control in the 
3-dam system within thirty years, 

12. A 3-judge Federal court at Chat. 
tanooga, Tenn., in a comprehensive suit 
brought by 18 privately owned utility com- 
panies, upheld the constitutionality of the 
TVA Act and its administration by the 
board of directors. 

13. Addition of two generators at Pick- 
wick Landing dam increased the installed 
generating capacity of the TVA system from 
348,000 to 420,000 kilowatts. 

14. About 385 miles of high voltage trans- 
mission lines were placed in service, bring- 
ing the total to 1,422 miles. 


ew TVA reported an income or net 
profit on power operations, “before 
deducting the common expenses allo- 
cated to power,” of $75,000 for the fiscal 
year 1938, and a net income of $405,000 
for the entire period. But after deduct- 
ing the allocated common expenses there 
resulted from power operation for the 
fiscal year what the TVA calls “a net 
expense” of $310,000, and for the entire 
period from June, 1933, to June, 1938, 
$748,000. This would indicate that 
TVA power operations were in the red 
up to the end of 1938 to the extent ot 
$1,058,000. In this connection it will be 
recalled that TVA witness J. A. Krug 
told the congressional investigating com- 
mittee last December that this unprofit- 
able showing was explained by the fact 
that TVA power operations were still in 
the promotional stage and that eventual 
commercial developments were expected 
to return a profit of approximately $3, 
000,000 a year. : 

It is also of interest to note in this 
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- @ connection that the TVA reports the use 
t @ for power production of only 33 per cent 
ct I of the available capacity, based upon the 
r flow of the water and that “any increase 
I production would be accompanied by 
little increase in expense, since depreci- 
* #@ ation would not have changed, and other 

production expenses would have been 
$ @ added to only in small amounts.” 
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TO ANY NECESSITY 


Volume II of the TVA report throws 
some interesting light upon the validity 
of the TVA power rate as a “yardstick” 
for measuring private utility charges. 
Here are some of the items mentioned 
in the report as not being reflected in 
the financial accounts of the power pro- 
gram, although similar items must of 
necessity be strictly charged against 
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operations of privately owned utilities: 


1. No interest expense charges on funds 
from Federal Treasury. 

2. Costs of fixed assets include no interest 
during construction. 

3. No reimbursement to War Department 
for preparing designs for TVA dams. 

No reimbursement to Civil Works Ad- 
ministration (1933-1934) for cost of clear- 
ing rights of way and setting poles for rural 
distribution lines. 

No reimbursement to Federal Em- 
ployees Compensation Commission for costs 
incurred in workmen’s compensation cases. 

6. No charge made to power program for 
costs of rural demonstrations of farm and 
home electrical equipment—“because of their 
application to the entire valley rather than 
to the portions of the area served or to be 
served by the authority’s power program.” 


b ge omission of these items natu- 
rally throws out of balance the 
computations by which TVA power rates 
are fixed. In addition, there is the matter 
of allocating costs of multipurpose dams. 

Valuable experiments in fertilizer 
production were reported; and the at- 
tainment of successful operation of a 
small commercial-sized unit, manufac- 


turing “metaphos” (calcium metaphos. 
phate) was specifically noted. So far 
however, the fertilizer program is stil} 
confined to codperative experiments, 
Nearly 67,000 tons of phosphate fert. 
lizer materials furnished by the TVA 
had undergone demonstration by indi- 
vidual farmers in 19 states at the close of 
the last fiscal year. Samples of TVA 
plant foods had been sent to state experi- 
ment stations in 38 states for test pur. 
poses. 

As to erosion control: TVA farmers 
have been encouraged to terrace sloping 
lands; 40,000,000 trees have been 
planted on privately owned land, and 
more than 21,400,000 on protective 
strips surrounding TVA reservoirs. Fish 
stocking and the establishment of a 
migratory water fowl refuge were also 
reported. 

—F. X. W. 


ANNUAL Report of the Tennessee Valley 
Authority. Fiscal year ended June 30, 1938 
Volumes I and II. U. S. Government Print- 
ing Office. Washington. 1938. 





Railroad Carriers Still in the Doldrums 


HE final week of the year 1938 

seemed to be set aside unofficially as 
Be Sorry for the Railroads Week in 
Washington. During that week there 
was made public the report and con- 
clusions of the President’s special com- 
mittee on the general transportation 
situation. This report resulted in com- 
mendatory acclaim of a surprisingly 
unanimous character from the adminis- 
tration, the press, from organized labor, 
and from the railroad executives them- 
selves. 

The general reaction was that the com- 
mittee had made a comprehensive and 
intelligent statement of our railroad 
problem. There were many differences 
of opinion over detailed recommenda- 
tions, but everybody seemed to agree 
that the railroads are in a critical condi- 
tion and deserve assistance. 

Whether the Congress will do any- 
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thing about it is one of the many major 
questions of the current session. Already 
Senator Wheeler of Montana, chairman 
of the Senate Interstate Commerce Com- 
mittee, says that “the report will fur- 
nish an excellent basis for legislation ... 
I will, of course, gladly codperate with 
the President, Chairman Lee of the 
House committee, and the representa- 
tives of the various government agencies 
directly involved, as well as with labor 
management, in seeking a collective solu- 
tion of the transportation problem.” 
Before noting the major recommen- 
dations of the President’s committee, it 
is interesting to observe that the very 
formation of this committee and the fact 
that all members of it agreed upon a re- 
port which covers 88 printed pages, are 
historical precedents, in view of the fact 
that three members of the committee 
were representatives of organized rail- 
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WHAT OTHERS THINK 


road labor and three were spokesmen for 
private carrier management. 


HE keynote of the report is the 
Tigo laid upon the fact that this 
country has a “national transportation 
problem,” rather than a “national rail- 
road problem.” 

“The main cause of the distressed 
condition of the railroads,” the report 
says, “Is their low volume of traffic.” 
This is partly due to general economic 
conditions, but, the report emphasizes, it 
js also caused by “unequal and wasteful 
competition for traffic among the several 
modes of transportation—rail, water, 
highway, and air.” 

This inequality and waste are caused, 
in large part, by “government fa- 
voritism,” which has resulted in “creation 
of transportation facilities beyond the 
ability of the traffic of the country to 
support.” 

The report pointed out the many 
government agencies which have a 
hand in regulating various forms of 
transportation, some of which are regu- 
lated much more than others. This 
should be changed so that all carriers are 
“fairly and impartially” regulated by the 
same agencies, “so as to preserve the 
inherent advantages” of each kind of 
transport. 

To carry out this new regulatory 
policy, the committee would take from 
the Interstate Commerce Commission 
many of the powers which now give it 
almost complete supervision over rail- 
toads. On the other hand, it would ex- 
tend ICC regulation of “rates, services, 
accounting, and valuation” to all kinds 
of carriers, 

The only strictly railroad regulation 
duty the commission would retain would 
be administration of the laws protecting 
the health and safety of rail employees. 
The committee made no recommen- 
dation whether the commission should 
take over the handling of similar laws 
for employees of other carriers. 

The committee also would limit the 
commission’s power over rate making by 
striking out of the Interstate Commerce 
Act the phrase authorizing the ICC to 
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consider “the effect of rates on move- 
ment of traffic” and on carrier revenues. 
Such questions should be left to the car- 
rier managements, the report said. 

For the same reason, the committee 
recommended abolishment of the “long- 
and-short-haul clause,” which now for- 
bids railroads to charge lower rates from 
one point to another than are charged 
for shorter hauls on the line between the 
two points. 


i Spe committee urged another Inter- 
state Commerce Act amendment, 
which has been recommended by the 
ICC itself, to protect railroads against 
unjustified or too long delayed “repara- 
tions claims” by shippers who try to col- 
lect “overcharges” from the carriers. 

Another proposed amendment would 
end delays in the procedure by which 
the commission stops state regulatory 
agencies from forcing on the railroads 
lower “intrastate” rates than the inter- 
state rates established by the ICC. 

To take over many of the powers 
given up by the ICC, and to handle many 
new powers, the committee recommends 
a new “transportation board,” whose 
first job would be to “investigate and re- 
port to Congress” : 

1. “The relative economy and fitness of 
rail, water, and motor carriers” for various 
kinds of transport, “to determine which 
kinds should be encouraged or discouraged, 
to avoid wasteful and destructive competi- 
tion. 

2. “The extent to which the three modes 


of transportation are subsidized by govern- 
ment funds.” 


The board would recommend legis- 
lation on these two subjects, continue to 
study them permanently, and make fur- 
ther reports from time to time. In addi- 
tion, the board would administer, “for 
all forms of transportation,” all provi- 
sions of all regulatory laws relating te 
“facilities.” This means it would have 
control over all carrier extensions and 
abandonments, over all “interchange of 
traffic” between carriers, and could com- 
pel “joint use of terminals.” 

The board also would administer all 
measures regulating the “finance” of all 
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kinds of carriers. It would have control 
over their issuance of securities, their 
consolidations, mergers, leases, and in- 
terlocking directorates. It also would 
take over from all other government 
agencies all general studies of all kinds 
of transportation, and full responsibility 
for “promoting” each kind. 
6 ies committee report next gives im- 
pressive figures on “subsidies to 
water transportation,” and urges “a fair 
and reasonable system of tolls for use of 
certain inland waters, the elimination of 
the Federal Barge Lines and Inland 
Waterways Corporation, and disposal of 
their properties” by the government. 

Pointing out the heavy and sometimes 
“discriminatory” taxes borne by the rail- 
roads, the report recommends that Con- 
gress pass legislation preventing states 
from levying “franchise taxes” which 
are “entirely out of proportion to the 
revenue derived by the carriers from in- 
trastate operations.” 

The report also urged that railroads 
“should be relieved entirely from the 
Federal surtax on undistributed profits,” 
or, as an alternative, should be allowed 
to make income tax deductions for 
money spent “for debt reduction and for 
additions and betterments.” Several 
other Federal tax changes are suggested. 

The railroads should also be relieved 
of expenses caused by grade-crossing 
eliminations, and by alterations in 
bridges and other facilities made neces- 
sary by government projects for flood 
control and other purposes, the report 
says. 

It also recommends abolishment of the 
“land-grant reductions” in rates on gov- 
ernment traffic, which are said to cost 
the so-called “land-grant” railroads 
about $10,000,000 a year. 

An extremely important section of the 
report proposes that all duties in con- 
nection with reorganization of bankrupt 
railroads be taken from the Interstate 
Commerce Commission and the U. S. 
district courts, and be given exclusively 
to a single new court, composed of three 
to five judges, especially selected for their 
experience and qualifications in such 
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matters. This, the committee says 
should eliminate the delays which have 
caused “general dissatisfaction” with the 
present reorganization procedure, 

The committee recommends a law pro- 
viding that the new court cannot approve 
any reorganization plan which does not 
reduce the fixed charges of the railroad, 


HE report declares that “codrdina- 

tion and pooling” should be left to 
the carrier managements instead of being 
forced by the government, and that the 
managements should also have the 
“initiative” in consolidation and merger 
plans, with the proviso that they must be 
approved by the transportation board 
before they can be put into effect. 

In all codrdinations, traffic pooling, 
or mergers, the report says, “the inter. 
ests of the railroad employees should be 
recognized and properly safeguarded.” 

The committee makes a number of 
suggestions which would open the door 
wider for Reconstruction Finance Cor- 
poration loans to railroads, “to cover 
expenditures for maintenance of way, 
structures, and equipment—provided 
that the railroad agrees to use the loan 
for direct employment of labor.” It 
further recommended RFC loans 
. . . for purchase of materials, with the 
stipulation that the amounts chargeable to 
labor must be expended to maintain exist- 
ing forces, which would otherwise be re- 
duced, or to increase existing forces. 

All such employment should be at the 
wage rates and under working conditions 
covered by agreements between the carrier 
and its employees, and preference should be 
given to railway employees partially unen- 
ployed or on furlough. 


The committee said it “laid aside” 
other questions of the carriers’ labor re- 
lations, as these “are mainly problems to 
be worked out in joint conferences 
through collective bargaining,” but that 
‘if no solution is found they may be 
urged upon the government.” 

Thus, it will be seen that the commtt- 
tee’s report includes the bulk of the pro- 
gram of the Transportation Association 
of America—an organization which rep- 
resents shippers and agricultural inter- 
ests, as well as railroad management. 
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THE BIG-HEARTED BUCCANEER 


An interesting reaction to the commit- 
tees report was seen in an editorial 
which appeared soon after in The Traffic 
World. It stated in part: 


Though there are some parts of the pro- 
gram with which we do not entirely agree, 
we find ourselves in sympathy with most 
of it. We do not like the idea of a separate 
court for railroad bankruptcies, for instance, 
and we are not certain that anything is to be 


gained by setting up a permanent trans- 
portation Board, though something of the 
sort is certainly called for temporarily to 
take care of the immediate duties that would 
be assigned to it, such as the determination 
of the extent to which forms of transporta- 
tion other than the railroads profit unfairly 
from present governmental policies. We 
note in this connection that, though the rail- 
road men making the report charge in no 
uncertain terms that the railroads are the 
victims of such policies, they recommend a 
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careful survey and finding in this matter 
before action is taken. That is as it should 
be. 


HE Traffic World editorial pointed 

out that satisfactory results would 
require not only the enactment of legisla- 
tive recommendations but the voluntary 
cooperation of the carriers by availing 
themselves of new authority, such as an 
opportunity to consolidate without hav- 
ing the ICC work out a merger plan in 
every detail. The editorial stated: 

What we mean is that, if everything these 
six railroad men have suggested be done for 
the railroads and then the railroads do 
everything that it is said or implied in the 
report that they would or should do, as well 
as some other things they should do, the 
railroad problem would be solved so far as 
it is humanly possible to solve it. If then, 
with the railroads operating without unfair 
opposition, under rates fairly made, and 
with their own house thoroughly in order 
through consolidations, unifications, and 
other economies, they could not operate at 
a profit, they would either have to go out 
of business, or be supported by subsidy, or 
be taken over by the government. 

Another important industrial organ, 
Engineering News-Record, was especial- 
ly interested in the committee’s recom- 
mendations from the standpoint of stabi- 
lizing construction. This publication took 
the view that since railroads are normal- 
ly such large and diverse spenders, the 
country cannot expect to get back to nor- 
mal while rail transportation is in a bad 
way. The editorial in Engineering News- 
Record pointed out that the construction 
industry is especially concerned because 
in normal years railroads spend about a 
half billion on construction. The edito- 
rial stated in part: 

From the long-range viewpoint, most im- 
portant of the committee’s recommendations 
is that Congress adopt a definite transport 
policy which will provide for equal treat- 
ment of all forms of transportation—rail, 
highway, waterway, and air. All transporta- 
tion development would be placed under the 
supervision of a new agency, a transporta- 
tion board, which would take over many of 
the functions now exercised by the Inter- 
state Commerce Commission. It would lay 


down regulatory provisions for all forms of 
transportation so that the inherent adyay. 


subsidized by the government and to repor, 
on needed legislation. 

Subsidies, open or hidden, are responsibi 
for much of the present condition, Mog 
flagrant is the subsidy to waterway trans. 
portation. The government builds and maip. 
tains our inland waterways and the carriers 
by water pay no toll for their use. Whethe 
the commercial carriers by highways aly 
are subsidized is less clear because of the 
fact that both commercial carrier and private 
vehicle use the same highway and together 
they pay more in gasoline taxes and licens 
fees than the government spends on road 


live up to working and safety rules ona pa 
with those set up for railroads. Such regu. 
lation is now being evolved by the ICC, but 
as yet there has been no effort to determine 
which of the limitations imposed on rail- 
roads should be removed. 


N this point the committee recom- 

mendation specifically included the 
charging of tolls on inland waterways 
and freeing railroads from sharing in 
the cost of work made necessary by 
waterway or flood control projects and 
highway-crossing elimination. 

It is noticeable that the report avoided 
the controversial issue of railroad wages 
and working rules. The committee said 
it considered proposals having to do with 
labor relations “but laid them aside, be- 
lieving they are, in the main, problems to 
be worked out to the extent possible in 
joint conference by these interests 
through collective bargaining, and, if no 
solution can be found, they may be urged 
upon the government or otherwise han- 
dled if the circumstances may appear to 
warrant.” 


Report oF CoMMITTEE appointed September 
20, 1938, by the President of the United 
States to Submit Recommendations upon 
the General Transportation Situation 
December 23, 1938. Association of Amer 
can Railroads. Transportation Building, 
Washington, D. C. 





FEB, 2, 1939 





5 


ress” 
regu. 
pract 
Chai 
Cons 
of t1 
miss: 
Mch 
effec 
admi 
Act. 


WHAT OTHERS THINK 
The Annual Report of the Federal Com- 


munications Commission 


HE Federal Communications Com- 

mission has made “substantial prog- 
ress” in increasing its effectiveness as a 
regulatory agency through changes in 
practices, procedure, and organization, 
Chairman Frank R. McNinch told the 
Congress on January 6, 1939. In a letter 
of transmittal, accompanying the com- 
mission’s annual report to Congress, Mr. 
McNinch said that reforms already 
effected “promise decidedly improved 
administration of the Communications 
Act.” His letter added: 


These reforms have two broad purposes: 
First, greater efficiency, and second, the ut- 
most protection attainable against possible 
improper influence by those having business 
with the commission. 


The accumulation of broadcasting 
cases and other work “has been handled 
and made practically current” through a 
speeding up of activity and a great deal 
of overtime work, the chairman said. He 
noted also the abandonment of the divi- 
sional method of organization, the 
abolishment of the examining division, 
and other steps to reorganize the com- 
mission’s administrative set-up. 

While Chairman McNinch seems to 
hint that he has not completed the con- 
troversial “purge” of FCC personnel de- 
signed to increase the efficiency of that 
commission, it is apparent also that an 
enlarged personnel is regarded as neces- 
sary to carry on the important duties of 
the commission. Reorganization alone, 
says the chairman, “‘cannot be a complete 
cure” for the commission’s overload of 
work. As evidence of this overload, the 
chairman points to the accumulation of 
unavoidable overtime during the past 
fiscal year which amounted to 2,062 days, 
or about 5 days for every person in 
the commission’s headquarters’ organiza- 
tion of less than four hundred people. 

To remedy this situation of “over- 
staffing, overloading, and accumulation,” 
the commission recommends a substan- 
tial increase in its budget. 
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The commission’s report to Congress 
stated that the commission is making a 
study of methods of organizing all com- 
munications facilities, including radio, 
telephone, and telegraph services, to pro- 
vide for their prompt and efficient use 
upon the arising of any sectional or na- 
tional emergency. The measures this 
study contemplates would be adapted not 
alone to national defense in time of need, 
but to disasters such as those caused by 
flood, fire, or hurricane. 


HE report also noted that the com- 

mission had studied certain situa- 
tions which might result in recommenda- 
tions for additional or amendatory legis- 
lation. One of these is the unlicensed 
operation of radio equipment by school 
children. Under present law such opera- 
tion is a felony. Because of the severe 
penalties the commission, prosecutors, 
and grand juries approach indictments 
reluctantly in such cases. The report 
notes that the offense might be made a 
misdemeanor, with lesser penalties but 
more effective enforcement. 

Similarly, with regard to possible 
recommendations for legislation, the 
commission noted the danger that the 
usefulness of a large part of the radio 
spectrum for communication purposes 
may be destroyed by radio interference 
from diathermy or electro-medical ap- 
paratus. The report added that “this in- 
terference seriously impairs radio com- 
munication service at the present time 
and is rapidly growing in intensity.” 

The last fiscal year and the months 
since were characterized as “a period of 
significant developments and _ note- 
worthy progress, both in American com- 
munications and in the administration of 
this commission to which Congress has 
intrusted the duty of regulating them.” 

Establishment of 47 new broadcast- 
ing stations was authorized during the 
fiscal year. This represented little 
more than a third of the new 
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stations for which applications were 
filed. 

Radio facilities for aviation were 
stated to have been advanced to the point 
that instrument landing systems are ex- 
pected to be in actual service in the 
United States within a few months. 

The commission’s investigation of 
chain and network broadcasting and of 
possible monopoly, supervised by a com- 
mittee embracing, besides the chairman, 
Commissioners Brown, Sykes, and Walk- 
er, “promises to produce much informa- 
tion of value,” the letter of transmittal 
noted. This investigation is being con- 
ducted in order to get the necessary in- 
formation upon which to base regula- 
tions and possibly recommendations for 
legislation. 

The commission plans to submit a final 
report on the telephone investigation to 
the present Congress. (Chairman Mc- 
Ninch says of this: “... soon after the 
convening of the Congress.”’) This in- 
vestigation was supervised by Commis- 
sioner Walker, and a proposed report 
was submitted during the fiscal year 


1938. 


AS composed of Commis. 
sioners Case, chairman, Craven, 
and Payne, has obtained evidence tj 
guide the commission in determining 
whether the new technical rules cop. 
cerning broadcasting and the Standard; 
of Engineering Practice formulated by 
the commission should be adopted. Upon 
its completion, this committee’s report 
will aid in formulating new policies with 
respect to the technical aspects of broad. 
casting, including a decision on the ques. 
tion of superpower. 

In connection with the Great Lakes 
and Inland Waters Survey, carried on 
under the direction of Commissioner 
Brown, various investigations are being 
conducted for the purpose of developing 
the radio requirements necessary or de- 
sirable for safety purposes for ships 
navigating the Great Lakes and inland 
waters of the United States. A report 
with recommendations will be filed not 
later than December 31, 1939. 


FourtH ANNUAL Report. Federal Communi- 
cations Commission. Fiscal year ended June 
30, 1938. U. S. Government Printing Office, 
Washington. 1939, 





Notes on Recent Publications 


Great Dam. By Stuart Chase. The Atlantic 
Monthly. November, 1938. 


Hoover Dam Pays Its Way. By Charles P. 
Squires. Los Angeles Times. Annual Mid- 
winter Number. January 3, 1939. 


MAKING THE Mike. By John B. Kennedy. The 
Commentator. January, 1939. 


Mexico’s STaAGNATING Utiitigs. The Atlantic 
Presents. July, 1938. (Published by Atlantic 
Monthly Company.) 

When a public utility company buys space 
in metropolitan newspapers to advertise that 


it is unable to provide additional service of 
any nature, there is something as ludicrous 
and impossible in the proceeding as one of 
Alice’s adventures in Wonderland. Yet 
Mexico’s largest light and power company 
recently found it necessary to do just that, 
This brief article attempts to describe why 
these progressive utilities, so necessary to 
Mexico’s economic development, find them- 
selves stopped and stagnated by the policies 
of a blundering, radical government. 


THE Groccy Rarroaps. By Charles S. Allen, 
The Commentator. January, 1939. 





q “To alter the [Wagner] Act so as to permit extensive court review of 


the [National 


bor Relations) board’s findings would almost certainly 


lead to a serious miscarriage of its purposes.” 


—Epwin S. SMITH, 


Member, National Labor Relations Board. 
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Canal—Quoddy Revived 


RESIDENT Roosevelt on January 17th called 
P on Congress to revive two huge and bitter- 
ly debated Federal projects—a ship canal cut- 
ting across Florida from the Atlantic to the 
Gulf, and the famed Passamaquoddy project 
in Maine, which would harness the tides of the 
Bay of Fundy for power production. 

Completion of both projects roughly would 
cost upwards of $100,000,000, but any attempt 
to provide appropriations for resuming work 
threatened to plunge Congress and the admin- 
istration into a major conflict, it was reported. 
The Democratic antispending bloc in the Sen- 
ate announced they would renew their old fight 
to block any appropriation for the program. 

The President was said to have won immedi- 
ate support in the House, however, when a 
Maine Republican, Representative Brewster, 
conferred with Chairman Mansfield, of the 
House Rivers and Harbors Committee, to 
whom the President’s letter was addressed, and 
announced that he would introduce a bill to 
carry out the Passamaquoddy proposal. Chair- 
man Mansfield said his committee would take 
steps to expedite legislation. 


ICC Expansion Proposed 


A transportation bill consolidating 
many of the recommendations recently 
made to President Roosevelt for relief of the 
railroad problem was introduced on January 
13th by Representative Clarence F. Lea of 
California, chairman of the House Committee 
on Interstate and Foreign Commerce. 

The bill would expand the Interstate Com- 
F merce Commission from eleven to nineteen 
members, reorganized along functional lines; 
create the additional office of Special Ad- 
ministrator; put transportation codrdinating 
powers in the ICC, and permit it to supersede 
other regulatory bodies like the Civil Aero- 
nautics Authority and Maritime Commission 
to fix minimum rates in all fields of interstate 
and coastal transportation; and would create 
a 3-judge Railroad Reorganization Court to 
speed rail reorganizations, its members to be 
appointed from existing Federal judges by the 
Chief Justice of the United States. 

The Federal Barge Lines, long a sore spot 
with railroad management, would be brought 
under regulation of the expanded commission, 
and would be valued for rate-making purposes 
on a basis similar to that now applied to pri- 
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vate carriers. Reconstruction Finance Cor- 
poration loans to railroads would be continued 
where required. 

Functionally, the new transportation agency 
would be divided into three parts. Within the 
commission of nineteen members there also 
would be three parts: A rate section of nine 
members, an appeal board of five members to 
review actions of the rate section when re- 
quired, and a finance division of five members, 
whose duties would be largely administrative. 

The administrator, to be appointed by the 
President and removable at his will, would 
be largely an investigator and advocate of 
policy matters. He would not be a member of 
the commission. (See also, page 168.) 


TVA Committee Wants More 
Money 


HE TVA congressional investigating com- 
mittee recently asked Congress to appro- 
priate $25,000 for continuance of its investi- 
gation. In addition, the committee asked that 
it be given until April Ist to complete its re- 
port. The request was presented to the Senate 
by Senator Vic Donahey, Democrat of Ohio, 
who is chairman of the joint committee. 
The question of whether there would be ad- 
ditional hearings, Donahey said, would be de- 
cided later by the committee. Among expenses 
yet to be met by the investigators, he said, were 
those covering printing of its report, filing, 
cross indexing, and other clerical work. The 
original appropriation for the inquiry was 


One of the major phases which has not yet 
been completed is a thorough audit of TVA 
operations, and a large portion of the addi- 
tional money, if granted, may be used for tha 
purpose. . 


Showdown on New England 
Dam Controversy Expected 


Gruaten of War Woodring on January Sth 

ved the way for an early showdown on 
the New England flood control controversy by 
addressing letters to the governors of New 
Hampshire and Vermont, outlining procedure 
whereby the War Department plans to acquire 
land for reservoir sites. 

At the same time the department announced 
Secretary Woodring had approved Federal 
Power Commission » Ble lbe., 20 nt that pen- 
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stocks for power generation be installed in the 
proposed reservoirs at Franklin Falls, N. H., 
Union Village, Vt., and Knightsville, Mass. 
The department said the plans for those three 
dams “would be so prepared as to permit the 
installation of all necessary facilities for the 
generation of hydroelectric power.” 

Shortly before the War Department an- 
nouncement, President Roosevelt, in his budget 
message, requested Congress to appropriate 
$101,000,000 for flood control projects in the 
coming fiscal year. This compared with $98,- 
000,000 appropriated for such projects in the 
current year. 

Both governors have stated that they would 
seek to delay reservoir construction unless the 
War Department accepted their proposals for 
acquiring land. Secretary Woodring’s letters 
were said to be in response to that demand. 

The Vermont legislature on January 12th 
gave Governor Aiken its full support by over- 
whelmingly voting a $67,500 fund to fight an 
“assault” by the Federal government upon 
“our sovereign rights.” The appropriation 
bill was passed by both senate and house over 
a Democratic minority vote. It was immedi- 
ately signed by Aiken, 

Both houses also passed a resolution memo- 
rializing the 76th Congress to repeal an “un- 
fair and unjust amendment to the Flood Con- 
trol Act under which the Federal government 
claims the right to take our lands and waters 
without our consent.” 

Governor Aiken subsequently secured the 
backing of the five other New England gov- 
ernors at a conference at the Massachusetts 
state house. As a result of the Vermont gov- 
ernor’s insistence that the Federal government 
should not attempt to usurp the rights of the 
state in power development, a telegram from 
the New England chief executives was sent to 
President Roosevelt and Secretary of War 
Woodring as follows: 

“We urge the Federal government to co- 
Operate immediately with the New England 
states to accomplish flood control without de- 
manding the complete surrender to the Federal 
government of basic rights which belong to the 
people in the states. We believe the natural 
resources of all the states belong to the people 
therein and that they should not be taken away 
without the consent of the states, acting 
through the duly chosen representatives of the 
people.” 

Those joining their signatures to that of 
Governor Aiken in forwarding the telegram 
to Washington were Governors Leverett Sal- 
tonstall of Massachusetts, Francis P. Murphy 
of New Hampshire, Raymond E. Baldwin of 
Connecticut, William H. Vanderbilt of Rhode 
Island, and Lewis O. Barrows of Maine. 


Northwest Network Urged 


HE Interior Department on January 12th 
suggested to Congress the creation of a 
master electric transmission grid for the Pa- 
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cific Northwest to be completed between 1945 
and 1950. 

Administrator J. D. Ross of the Columbia 
river Bonneville project suggested in his first 
annual report, submitted to Congress through 
Interior Secretary Ickes, that the grid link 
the Bonneville, Grand Coulee, and Skagit 
projects. 

Ross outlined a second grid to cover Oregon 
west of the Cascades to the California line 
He asserted the demand for electric power in 
the Pacific Northwest is increasing much more 
rapidly than power facilities. 

He estimated that by the time the Bonne. 
ville project was completed, the Pacific North- 
west would be ready to consume twice as much 
electric power as the project would be able to 
produce. He recommended to the districts to 
be served by Bonneville that in purchasing 
power lines from private companies they ac- 
quire these facilities as an integrated system, 
It would be easier to finance the deal, Ross 
said, if private companies were purchased 
lock, stock, and barrel. 


PWA Loan List 


usLic Works Administrator Ickes recently 

announced that the PWA was preparing 
a list of the backlog of applications for loans 
which could not be granted under the 1938 
program and that this list would be available 
to Congress for use in its consideration of any 
PWA bill that might be introduced. 

Mr. Ickes said the PWA was not planning to 
submit any bill to Congress, but indicated that 
“friends of PWA” probably would so so. He 
also said he believed the time was opportune 
for introduction of a bill providing for a 
skeleton PWA set-up on a permanent basis. 
He said, however, that this must come from 
the White House. 

Asked whether he thought a large PWA 
appropriation would be in line with President 
Roosevelt’s appeal for an $80,000,000 national 
income, Mr. Ickes said that he had always felt 
a large PWA program would increase the 
national income. 


The NLRB Annual Report 


ge National Labor Relations Board last 
month, in its annual report for the fiscal 
year 1938, replied to criticisms that industrial 
strife has increased since enactment of the 
Wagner Labor Relations Act and that the 
board itself is prejudiced in favor of the CIO. 

Although no specific mention was made of 
recent criticisms of the act and its administra- 
tion, statistics offered in the report were said 
to be designed apparently to refute the con- 
tentions of those who are demanding amend- 
ments to the act in the present Congress. At 
the same time, the report sounded an optimis- 
tic note on the prospect for an early settle- 
ment of the factional differences between the 
CIO and the American Federation of Labor. 
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THE MARCH OF EVENTS 


In reply to the charge that the Labor Act 
has not fulfilled its main purpose of easing in- 
dustrial discord, the report stated that organ- 
ized labor is turning more and more toward 
the NLRB for settlement of its disputes and 
resorting less and less to strikes. 

As for the disputes between the AFL and 
the CIO, the report stated that the necessity 
for deciding issues between the two factions 


“has always been distasteful to the board” and 
added the comment that “the board is grati- 
fied to note that at the time this report is being 
prepared there are signs that before another 
year has passed disunity in the American labor 
movement may be a thing of the past.” 

Only 5 per cent of the 12,632 cases brought 
before the board required formal action for 
settlement, according to the report. 


Arkansas 


More Power Needed 


RKANSAS must import 500,000,000,000 kilo- 
A watt hours of electricity a year unless 
potential energy in the White river is captured 
by hydroelectric power plants within three 
years, a United States Army Engineers’ flood 
control conference was told at Harrison last 
month, 

The statement was made by Thomas Fitz- 
hugh, chairman of the state utilities commis- 
sion, in an endeavor to prove that the market 
for power developed in the White river basin 
would justify construction of one to four 
proposed dams and flood control reservoirs. 

More than 1,000 persons, representing state 
planning boards, utilities commissions, pri- 
vate utilities, the Federal Power Commission, 
and business and civic enterprises in Arkansas, 
Oklahoma, and Missouri attended the hearing. 

It was estimated that the four dams would 
cost $75,000,000 and, Lieutenant Colonel S. L. 
Scott, district engineer with headquarters at 
Little Rock, said, would control 35 per cent of 
the flood flow from the upper White river 
watershed. He said the watershed embraces an 
area of approximately 28,000 square miles. 

The hearing was called to determine whether 
a proposed dam at Wildcat Shoals, near Cotter, 
may be justified economically for flood control 
and power development in lieu of the Lone 
Rock and North Fork dams, also situated in 
Arkansas, which were recommended by the 
House Flood Control Committee in Document 
No. 1 of the 75th Congress. 

The fourth proposed dam, situated on the 
White river at Table Rock, near Branson, Mo., 


and the Wildcat Shoals project drew the ma- 
jority of support, although Missouri and 
Arkansas delegations avoided an open split. 

Although Mayor Overman of Little Rock 
did not voice an opinion, other members of the 
state flood control commission were sharp in 
their criticism of the attempt to substitute a 
dam which had not been authorized for two 
others upon which congressional authorization 
already has been obtained. 

Mr. Fitzhugh was the first speaker to at- 
tempt to answer the engineers’ question: “Is 
there a potential market in the Ozarks for 
power developed by one or more of the pro- 
posed dams?” He said: 

“A demand for power in Arkansas already 
exists. The state imported 45 per cent of its 
energy in 1936, 72 per cent in 1937, and 54 per 
cent last year. In addition, 11 electrical co- 
Operatives have constructed 7,000 miles of 
lines in the last two years, from which 22,000 
farms must be serviced. Before a dam could 
be constructed, 50,000 additional farms will 
be ready for electricity in Arkansas—power 
that was not available in 1938.” 

Mr. Fitzhugh outlined three methods by 
which the proposed power development and 
flood control could be financed: (1) entire ex- 
pense borne by the Federal government; (2) 
entire expense paid by a private utility; (3) 
a codperative plan in which the government 
would bear the cost of flood control and the 
utility would pay for power development. 

He said neither he nor the commission would 
recommend any specific plan but would co- 
Gperate in furthering any method selected by 
the Army Engineers. 


Florida 


New Rates Adopted 


bX Florida Power & Light Company early 
A last month accepted “unqualifiedly and 
without reservation” the conditions of the city 
of Miami for rates on which local electric 
consumers would be billed for the following 
ninety days. 

The new rates are designed to save con- 
sumers some $350,000 a year and under the 
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resolution accepting the rates, which were 
submitted by the company, no discounts will 
be allowed to long-term contract customers, 
and no new contracts will be entered for more 
than twelve months’ duration. 

In a letter to the city, which was dispatched 
on January 6th, Bryan C. Hanks, president of 
the power company, said his company “has ac- 
cepted, unqualifiedly and without reservation, 
and will observe and enforce and be governed 
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by any and all conditions, restrictions, and 
limitations provided in resolution 14,821 for 
the period therein provided.” 

The company had submitted the new rates 
on the ground that rates established under the 
ordinance, which was upheld through the long 
Federal court battle, had been outmoded. To 
this the city agreed, with reservations per- 
taining to contract consumers. 

On January 4th the commission gave the 


power company forty-eight hours to accept 
the terms of the resolution providing the new 
rates, or revert to rates set up by the court, 

The substitute schedules eliminate discounts 
reflected in former billing as “net” and “gross” 
charges. Under the present “substitute resj- 
dential one-meter service,” the minimum bill 
is $1 for the first 12 kilowatt hours; the next 
28 kilowatt hours, 6 cents; the next 85, 3 cents: 
and over that, 14 cents. ‘ 


Georgia 


Sale Contract Executed 


Fe yon B. Blandford, Jr., TVA general man- 
ager, recently announced, in response to 
inquiries, that the sale contract executed last 
month between the Georgia Power Company 
and the North Georgia Electric Membership 
Corporation in no way affects the Tennessee 
Valley Authority. 

The contract involved the sale of the rural 
lines of the Georgia Power Company in 
northwestern Georgia to the North Georgia 
Electric Membership Corporation. As a condi- 
tion of the sale the Membership Corporation 
agreed to restrict its service to the rural terri- 
tory in northwestern Georgia and not com- 
pete with the power company in the small 
urban communities. 

This restriction, however, does not in any 


way relate to the wholesale power service of 
the Tennessee Valley Authority in Georgia or 
in any other area within feasible transmission 
distance of the authority’s water control proj- 
ects. In fact, it was said, under the existing 
wholesale power contract between the TVA 
and the North Georgia Electric Membership 
Corporation, the authority is permitted to use 
the transmission lines of the Membership Cor- 
poration in serving other coGperatives or mu- 
nicipalities in that section of Georgia. 

The TVA reémphasized its policy of giving 
preference in the disposition of surplus power 
to any municipality or nonprofit agency within 
feasible transmission distance of its dams. This 
preference is provided by the TVA Act, and 
no agreements will be entered into by the au- 
thority which would nullify or restrict this 
preference provision. 


Indiana 


Indianapolis City Gas Plant 
Lease in Court 


| eaves propounded by the city of 
Indianapolis to the Chase National Bank, 
trustee plaintiff, and the Indianapolis Gas Com- 
pany, party defendant, relative to the suits 
over the gas lease, must be answered, accord- 
ing to a recent ruling by Judge Robert C. 
Baltzell in U. S. Federal court. 

The judge overruled objections to all except 
three of the interrogatories propounded to the 
Indianapolis Gas Company and all objections 
to those propounded to the Chase National 
Bank. He assigned the trial for Feb- 
ruary 20th. 

These interrogatories were filed by Thomp- 


son & Robb, solicitors for the city, to deduce 
evidence in support of the city’s theory that 
the Chase Bank, as trustee for bondholders, 
was acting in concert with the Indianapolis Gas 
Company in its suit to enforce the terms of 
the 99-year lease of Indianapolis Gas Company 
property to the Citizens Gas Company, prede- 
cessor of the Citizens Gas & Coke Utility. 

This is the case in which it is sought to bind 
the city to the terms of the 99-year lease which 
was made in 1913 between the Indianapolis 
Gas Company and the Citizens Gas Company. 
When the city acquired the property of the 
Citizens Gas Company in 1935 it refused to 
recognize the lease and the suit is to enforce 
its terms against the city as successor to the 
Citizens Gas Company. 


Kentucky 


elimination of parts of a proposed ordinance 
for the sale of an electric franchise in Paducah. 

In an opinion addressed to the Kentucky 
Utilities Company at Lexington, he said parts 
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Franchise Condemned 


SSISTANT Attorney General J. W. Jones on 
January 12th held invalid and suggested 
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to which he objected tended to divest the state 
public service commission of its power to regu- 
late rates in Paducah and give it to the city. 
Because state law gives the commission the 
power to fix rate charges of private utility 
companies operating in Kentucky, Jones said, 
many provisions of the proposed ordinance 


OF EVENTS 


“would not be binding on the purchaser of the 
franchise.” Also, he added, the rates charged 
by the purchaser “would be at all times sub- 
ject to modification by the public service com- 
mission, notwithstanding any provisions con- 
tained in said franchise attempting to fix 
rates.” 


eB 
Michigan 


Gas Inquiry Demanded 


SSERTING that “the suspicion exists gen- 
erally that the present schedule of natural 
gas rates in Detroit is inequitable and that the 
Michigan Consolidated Gas Company has not 
voluntarily sought to correct such inequities,” 
Councilman John W. Smith introduced a 
resolution at the January 12th session of the 
city council calling on John H. Morgan, city 
public utilities statistician, to make a thorough 
inquiry into the rates, operations, expenditures, 
and policies of the gas company. 

Morgan was directed by the resolution to 
answer 21 specific questions, several of which 
dealt with the “minimum payment plan,” which 
is a part of the gas company’s rate policy. 
Under this plan, gas consumers pay the same 
rate for natural gas as they did for manu- 
factured gas, on a heat basis, unless the heat 
units they consume have increased since the 
introduction of the new fuel. 

The resolution declared that Detroit citizens, 
under provisions of the Detroit plan, are “vir- 
tual partners” of the gas company and then 
stated that the recent report of the audit of 
the gas company’s earnings for the last fiscal 
year was “disappointing in that it revealed the 
temporary minimum payment plan still is in 
effect and that earnings are lower than antici- 
pated.” 


* 


Morgan was directed in the resolution to 
ascertain how many customers of the gas com- 
pany still are purchasing gas under the mini- 
mum payment plan and how many under the 
promotional rates, as well as their average vol- 
ume consumption; if new customers are 
charged on the minimum payment plan basis; 
and what changes would be required in rate 
schedules or sales policies to bring about the 
elimination of the minimum payment plan. 

Other questions dealt with average rates 
paid by domestic, commercial, and industrial 
consumers from 1935 through 1938, as com- 
pared with rates paid for artificial gas in the 
Pontiac district for the same years. 


NLRB Order Appealed 


4% HE Consumers Power Company announced 
last month that it had filed a petition with 
the U. S. Circuit Court of Appeals at Cin- 
cinnati asking that a National Labor Relations 
Board order of last November holding it guilty 
of unfair labor practices be set aside. 

The company alleged in its petition that the 
board’s order was based on “no substantial evi- 
dence,” and denied that it ever had committed 
unfair labor practices. It also challenged the 
board’s jurisdiction and asserted that there 
had not been a fair and impartial trial as re- 
quired by the United States Constitution. 


Missouri 


Commission Reports Rate Cuts 


CCORDING to the state commission’s biennial 
report, filed on January 9th with Governor 
Stark, rate reductions estimated at $2,528,000 
a year for electric, telephone, and water users 
in the state were put into effect by the public 
service commission during the 2-year period 
ending last November 30th, either by ordering 
reductions or approving downward rate re- 
visions filed by the utility companies. 
The reductions in utility rates, the state com- 
mission said, included $2,469,652 for electric 
users, $52,370 for telephone users, and $6,081 
or water users. The estimates were based on 
application of the revised rates ordered by the 
commission to the existing volume of business 
of the companies affected by the orders. 


The commission was said to have under way 
a number of appraisals of public utility com- 
panies for rate and valuation purposes, in- 
cluding the St. Louis County Gas Company 
and all of the Missouri property of the South- 
western Bell Telephone Company. 

The commission reported that it had con- 
tinued “its efforts to bring straight natural gas 
to the city of St. Louis,” in a proceeding in- 
stituted in 1935, to determine the feasibility of 
substituting straight natural gas for the mixed 
gas now sold by the Laclede Gas Light Com- 
pany to virtually all of its gas customers in 
St, Louis. The commission pointed out that 
its engineers had made a study of natural gas 
distribution in other cities and that hearings 
were resumed in the gas investigation recently. 
The commission indicated that the hearing set 
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for January 25th may be the final hearing. 

The commission recalled that it had directed 
its engineering department to make a study of 
grade crossings in the state, in codperation 


with the Federal Bureau of Public Roads 

The commission approved $182,018,349 of 
public utility security issues in the 2-year 
period. 


¥ 


Nebraska 


Seeks Commission Study of 
Public District Project 


HE state supreme court was asked on Janu- 

ary 10th by attorneys for the Nebraska 
Power Company to instruct the state railway 
commission that it should inquire into the mat- 
ter of whether proposed construction by the 
eastern Nebraska power district would be un- 
economical and detrimental to the interests of 
electric customers in territory already occupied 
by the private company. 

The commission held that its powers were 
restricted to deciding such controversies as 
might arise from electrical inductive inter- 
ference. The company said it has the power 
and the duty to act, under that section of the 
statutes which requires it to protect the rights 
of all interested parties and the general public. 
Its attorneys contend that the commission has 
the power to do all that is necessary to effective 
execution of that power. They say duplication 
of utility service is universally held to be con- 
trary to the public good, and as the state com- 
mission has regulatory jurisdiction over power 
rates and service in rural areas, the right to 
deny the application is a necessary incident to 
that jurisdiction. 


New 


Hits FPC Rate Study 


N a survey described by Milo R. Maltbie, 
I chairman of the state public service com- 
mission, as “out of place,” the Federal Power 
Commission showed recently that the lowest 
rates for residential electricity in New York 
state communities of less than 50,000 popula- 
tion were charged by municipally owned plants 
as of January 1, 1938. 

Designated as the “1938 Rate Series,” the 
Federal Power Commission’s report is one of 
a series of 48 state studies, many of which al- 
ready have been issued. In presenting the data, 
Clyde L. Seavey, acting chairman of the FPC, 
has said that the “commission makes no at- 
tempt to determine the reasonableness or un- 
reasonableness of the rates shown, nor does it 
enumerate the various factors that affect rate 
levels. It simply presents the facts and figures 
and lets them speak for themselves.” 

In the opinion of Chairman Maltbie, how- 
ever, “any and all comparisons of electric 


Commissioner Maupin had filed a dissenting 
opinion in which he said that it was never in. 
tended that federally fostered districts should 
engage in active competition in fields already 
served and over which the commission has 
regulatory powers. 


Rate Making Proposed 


Fg why etn recently were said to have 
been prepared for submission to the 
unicameral legislature, which are intended to 
take away from the public power districts the 
power they now possess by law to fix rates for 
electric current. All the present law provides 
is that the rates shall be adequate, but it does 
not say for what. 

The amendment proposed would place this 
power in the state railway commission and also 
would provide that the prevailing rate now 
charged by the various public power districts 
and municipalities now served by them shall 
not be increased without first submitting the 
issue to the state railway commission. 

Still another proposal is that bond issues of 
the various power and irrigation districts must 
be submitted to a vote of the taxpayers in the 
districts in which they are created and serve, 
requiring a majority vote before issuance, 


5 


York 


rates are wholly out of place unless, in the 
areas compared, it is true that conditions are 
substantially similar. The courts have held that 
they will not receive and will not allow the 
public service commission to use comparative 
rates unless and until it has been shown that 
the conditions in the areas compared are 
similar.” Citing illustrations, Chairman Malt- 
bie stated: : 
“It is highly improper to compare electric 
rates in a territory which is largely supplied 
with underground service with rates in an 
area served by an overhead distribution sys- 
tem, though the areas may be similar in other 
respects. Installation of an underground sys- 
tem may cost from eight to ten times as much 
as an overhead system. i 
“Another factor is the amount of taxes paid. 
The public service commission has found that 
even in the state of New York there is con- 
siderable variation. One company is paying 2 
per cent of its gross revenues in taxes, an 
amount equal to more than $1 of ever $4 col- 
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Rate Cut Affirmed 


| depen rates by the New York Power & 
Light Corporation that are expected to 
save about $584,000 a year for 200,000 con- 
sumers in the eastern section of the state were 
affirmed last month by the state public service 
commission. 

The reductions, which the commission said 
would be effective January 12th, affect bills of 
customers in the Albany, Schenectady, Troy, 
Cohoes, Rensselaer, Amsterdam, Glens Falls, 
Gloversville, Saratoga, Hudson, Canajoharie, 
Broadalbin, Cobleskill, Greenwich, Mountain, 
and Port Henry service districts of the power 
company. 

The commission estimated 180,000 residen- 
tial consumers will save about $136,000 a year. 
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lected from its consumers. In other cases, tax 
costs amount to less than 10 per cent of gross 
revenues.” ; 

In a third illustration of fallacies in electric 
rate comparisons, Mr. Maltbie pointed out that 
costs of distributing energy to a densely popu- 
lated city may vary substantially from costs 
of distributing energy to a community of 
similar population, but where the customers of 
the utility are scattered, with some living in 
rural territory. 

The chairman described the FPC survey as 
out of date, because numerous rate revisions 
have been made in New York state since Janu- 
ary 1, 1938, and pointed out that all municipal 
plants did not charge lower rates than were 
charged by private systems serving similar 
communities under similar conditions. 


wy 
North Carolina 


Power Case Affirmed 


HE state supreme court last month held 
that the city of High Point could go ahead 
with its “modified plan” for the construction 
of a hydroelectric plant on the Yadkin river. 


The opinion in the case affirmed a ruling in 
Guilford county by Superior Court Judge E. 
C. Bivens, who had decided in favor of High 
Point and against J. P. Williamson and the 
Duke Power Company. The ruling was written 
by Chief Justice Walter P. Stacy. 


@ 
Ohio 


Rate Cut Ordinance Set Aside 


HE state utilities commission on January 

10th set aside Cleveland’s 554 cent gas rate 
ordinance and authorized the East Ohio Gas 
Company to charge an average rate of 68.8 
cents. The company had requested a 72-cent 
average rate, contending the 554-cent figure 
was confiscatory. 

All members of the commission concurred 
in the 68.8-cent finding and the company was 
instructed to begin charging the new tariff at 
its next billing. The rate approved by the com- 
mission was 80 cents for the first 400 cubic 
feet and 54 cents for each additional 100 feet. 

Mayor Harold H. Burton subsequently an- 
nounced the city would seek to halt imposition 
of the new 68.8-cent gas rate until the Federal 
Power Commission has determined the fair 


rate for the gas the East Ohio Gas Company 
buys from the Hope Natural Gas Company of 
West Virginia. The city also will carry the 
decision of the state commission to the state 
supreme court if a rehearing is not granted by 
the commission, the mayor said. 

The state commission’s decision was in con- 
nection with the appeal of the East Ohio from 
the 55.2-cent average rate ordinance which 
went into effect July 1, 1937. The rate was 
never collected because of the company’s ap- 
peal. The company, under bond, continued to 
collect the old 57.2-cent rate pending the utili- 
ties commission’s decision, 

The city of Cleveland on January 13th 
mailed to the state commission a new motion 
asking that the commission’s order be vacated 
and set aside, alleging that the commission has 
no authority to fix merely a maximum rate. 


Oregon 


First Bonneville Buyer 


D. Ross, administrator of the Bonneville 

® power project, recently announced signing 
of the first contract for the sale of govern- 
ment-developed power along the Columbia 
river to the city of Cascade Locks, 
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The municipality agreed to purchase 200 
kilowatts for twenty years at a rate of $17.50 
per kilowatt year for primary power, or about 
one-third of one cent per kilowatt hour, a re- 
duction of almost one-half of previous private 
utility rates. 

Power will be delivered by transmission lines 
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owned by the government and distributed by 
West Coast Power Company facilities, which 
are to be purchased by the municipality for a 
price approximating $45,000. The purchase 


would be underwritten by private banks, a pro- 
cedure similar to that employed in the sale of 
Iowa-Nebraska Power & Light Company 
facilities to Nebraska power districts, 


Pennsylvania 


FPC Rehearing on Wholesale 
Rates Requested 


ONTENDING that the commission erred in 

its findings dismissing his complaint 
against the Philadelphia Electric Company, H. 
Jerome Jaspan, of Philadelphia, recently filed 
with the Federal Power Commission a peti- 
tion for a rehearing. 

In his petition Mr. Jaspan contended that 
the commission erred in holding that the Phil- 
adelphia Electric Company is not selling elec- 
tric energy to its affiliate, the Delaware Power 
& Light Company, for less than the cost of 
production, and that the price received repre- 
sents a substantial return upon the fair value 
of the property. 

In asserting its lack of authority over the 
company’s rates, Mr. Jaspan holds that the 
commission misconstrued the express language 
and manifest intent of §§ 205(a) and 206(a) 
of the Federal Power Act; states that its find- 


Rhode 


Rate Cuts Ordered 


pur utility rates in Rhode Island will be 
revised downward to bring a “fair return 
on the total number of dollars prudently in- 
vested for all the property employed for pub- 
lic service” under an order issued January 9th 
by Michael DeCiantis, chief of the state divi- 
sion of public utilities. 

The order, effective next October Ist, will 
result in a decrease of $500,000 in the rates of 
the Narragansett Electric Company, DeCiantis 
said. He stated that he believed Rhode Island 
to be the first state to employ the fixed base 
method of determining utility rates. At the 

resent time, he said, rates in the state are fixed 
y “no specific method.” 

The rate reductions follow the amended 
recommendations of Frederick A. Young, con- 
sultant engineer, and the decision followed a 
hearing on December 30th at which the Nar- 
ragansett Electric Company “made no objec- 
tions” to the recommendation, but asked that 
the deduction be postponed indefinitely. The 
effective date of the order was postponed to 
October Ist, Mr. DeCiantis said, “because of 
the uncertainties associated with the hurri- 
cane.” 

The new schedule of rates is based upon 
a total of $57,956,000 as the electric rate base, 


ings are admittedly based on information pri- 
vately furnished by its engineers and ac- 
countants and not on the evidence in the 
record, and asserts that its findings and the 
order based thereon dismissing the complaint 
are “arbitrary, unreasonable, and violative of 
the letter and spirit of the Federal Power Act, 
and repugnant to well-established principles 
of law.” 

Upon these grounds Mr. Jaspan petitioned 
the commission to grant a rehearing in this 
matter “in order that the issue involved may 
be properly and lawfully determined.” 

Mr. Jaspan charged that the Philadelphia 
Company sold to its Delaware affiliate at 4.9 
mills per kilowatt hour electric energy which 
cost approximately 1.5 cents to produce, there- 
by imposing an undue burden upon Philadel- 
phia consumers, who pay an average residen- 
tial rate of approximately 5 cents. This com- 
plaint was dismissed by the Federal Power 
—_ in an order adopted December 3, 


Island 


although the company, according to the de- 
cision, had asked Mr. Young to accept a figure 
of $68,306,397.72. Mr. Young, however, found 
that $54,528,392 was “the prudent investment 
in the electric plant,” the decision stated. Added 
to this were the amounts of $2,350,000 as work- 
ing capital and $1,078,000 for special invest- 
ment in the Rhode Island Power Transmission 
Company, making a total electric rate base of 
$57,956,000. 

The state division of public utilities on 
January 13th ordered the Blackstone Valley 
Gas & Electric Company to reduce its electric 
rates, also effective October Ist, using $19,- 
912,313 as the rate base. The rate reductions 
ordered were expected to save customers an 
estimated $85,000 annually, and were said to 
represent an initial step in line with recom- 
mendations made by Young’s recent survey, in 
which savings of $354,000 to customers of the 
Blackstone Valley Company annually were 
suggested over a 3-year period. 

Under the “prudent investment” theory of 
valuation for rate-making purposes, which the 
utilities division first adopted in ordering rate 
reductions by the Narragansett ay oe the 
Blackstone Valley Gas & Electric Company, 
according to the division’s findings, has a 
“prudent investment” of $12,891,903 in its 
physical properties. 
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To this investment, for rate-making pur- 
poses, was added $520,410 for working capital 
requirements and $6,500,000 for special invest- 
ment by the Blackstone Company in the Mon- 
taup Electric Company to make up the total 
rate base figure of $19,812,313. That figure was 
said to be $1,819,903 higher than the rate base 
recommended in Young’s report. 


Utility Measure Balked 


enators Alfred G. Chaffee of Scituate and 
John H. Potter of West Greenwich 
blocked senate action recently on a bill, sought 
by the Newport city council and the Newport 
Chamber of Commerce, to allow that city to 


acquire the Newport Electric Corporation and 
operate it as a municipally owned utility. 

Newport’s Republican Senator P saain 5 R. 
Libby fought for immediate consideration of 
the enabling act, but after Chaffee had raised 
the objection that the bill might violate home 
rule because it did not provide for a refer- 
endum among Newport voters, Potter objected 
to immediate consideration. 

Lieutenant Governor James O,. McManus 
sent the bill to the corporation committee, of 
which Chaffee is chairman. 

The measure had been drawn up by the city 
solicitor of Newport after the representative 
council of that city had unanimously directed 
him to do so. 


Tennessee 


Receives Publicly Owned Utility 
Tax Bill 


be state general assembly on January 13th 
received a bill which would require mu- 
nicipal utilities to pay state and county taxes 
“to the same extent” as if they were under 
private ownership. 

The measure, introduced by Senator W. W. 
Craig, was designed to remedy what State 
Tax Commissioner Walter Stokes forecast 
would be an annual loss of $75,000 to Ten- 
nessee and $2,000,000 to the counties from the 
property tax as municipalities and the TVA 
take over private electric utilities. 

Craig’s bill would place the taxes on any 
“public utility” operated by a municipality and 
would not restrict the levying to electric prop- 
erties alone. The measure would provide that 
municipal corporations “be liable for state and 
county taxes and for taxes levied by special 
school districts, to the same extent and in the 
same manner that public service corporations 
operated by private persons are liable.” It also 
would extend the taxing power to “ad valorem 
taxes and privilege taxes of all kinds now 
levied or hereafter levied upon public service 
corporations.” 


Memphis Makes Bid 


Ts Memphis Power & Light Company on 
January 20th rejected the city of Memphis’ 
offer of $18,127,000 for gas and electric prop- 
erties, and negotiators adjourned the confer- 
ence without reaching a purchase agreement or 


setting a date for another meeting. Earlier in 
the month, the city rejected the company’s offer 
to sell its properties for $21,000,000. 

E. R. Crump, Shelby county political leader, 
took part in the conference. He indicated the 
city’s $18,127,000 offer would be final but that 
an adjustment might be made in company taxes 
in the event of a sale. Utility officials, headed 
by Paul S. Sawyer, president of National 
Power & Light Company, holding company of 
Memphis Power & Light, and city representa- 
tives discussed a $600,000 tax bill which was 
assessed against the company. 

Chairman Thomas Allen of the light and 
water commission said the city would reject 
a proposal of Memphis Power & Light Com- 
pany to let an arbitration board set a purchase 
price on the utility’s gas and electric system. 

The utility had suggested three Tennessee 
jurists as a committee to name the arbiters in 
an effort to mediate a $2,873,000 difference be- 
tween company demands and city offers. 

A new angle was injected into the contro- 
versy on January 12th when Political Leader 
Crump threatened the Memphis Street Rail- 
way Company, an affiliate of Memphis Power 
& Light, with competition unless the company 
provided “adequate service before spring.” 

In another important power development, 
the West Tennessee Power & Light Company 
closed two deals in Memphis on January 9th, 
selling an electric system serving 22 communi- 
ties for $1,600,000 and a street railway system 
serving Jackson, for $1. Neither Jackson nor 
the power company wanted the traction sys- 
tem but the city had to buy it to get the com- 
pany'’s Jackson electric facilities. 


Texas 


Gas Order Enjoined 


’ ys state railroad commission was recent- 
ly enjoined from enforcing its proration 
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order involving the West Panhandle gas field. 
The injunction, issued by a 3-judge Federal 
court at Houston, charged Lon A. Smith and 
Ernest O. Thompson, members of the com- 
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mission, with contempt of a previous 2-year- 
old court order. 

Plaintiffs, Texoma Natural Gas Company 
and Cities Service Gas Company, contended 
the state law did not authorize the commis- 
sion to regulate against drainage in that gas 
field, and that the commission’s order forced 
them to divide their markets for the gas with 
their competitors. 

Informed of the injunction, Thompson re- 
scinded the gas proration order in question 
and the order calling for a January 20th gas 
proration hearing in Amarillo, pending new 
instructions from the state legislature. 


Offers Properties to LCRA 


IRECTORS of the Lower Colorado River 
Authority last month took under advise- 
ment an offer of the Texas Power & Light 
Company to sell its electrical properties in 16 
central and south Texas counties for $5,- 


They said it was probable further negotia- 
tions would be necessary before the matter 
could be acted on finally. If the authority 
agrees to the purchase, they continued, it prob- 
ably will sell power to the Texas Power & 
Light until the properties are taken over and 
thereafter sell surplus power to the company 
when it is available and not needed by the au- 
thority to supply the public market. 


Announcement meanwhile was made in 
Washington that the Reconstruction Finance 
Corporation had authorized a $5,000,000 loan 
to the LCRA to purchase the properties. 

Counties affected are San Saba, Lampasas 
Llano, Burnet, Blanco, Travis, Hays, Bastrop, 
Guadalupe, Caldwell, Kerr, Lee, Fayette, 
Washington, Austin, and Colorado. Consumers 
in those counties would buy power generated 
at the federally financed dams on the Colo- 
rado river northwest of Austin. 

If the LCRA should buy the properties, dis- 
tribution systems would be resold to the cities 
in which they are situated. Twenty-three cities 
already have voted for municipal systems, 


Wins Plant Decision 


anasto” District Judge Randolph Bryant 
recently ruled Texarkana has the right 
to construct its own municipal power plant. 
His decision, made at Sherman, upheld City 
Attorney Ed B. Levee against the South- 
western Gas & Electric Company, which 
sought to prevent the municipality from build- 
ing its own plant. 

The city would build a power plant costing 
$545,000. Of this sum Texarkana will receive 
a grant of $245,000 from the government and 
a PWA loan of $300,000. Attorneys for the 
utility announced they would appeal Judge 
Bryant’s ruling. 


Wisconsin 


Power Cooperative Formed 


HE organization of a tri-state power co- 

Operative comprising five southwestern 
Wisconsin REA co6peratives was completed 
last month at Boscobel and its board of direc- 
tors authorized to borrow up to $3,000,000. 


In search of cheap electric power, the dele- 
gates of Grant, Crawford, Lafayette, Vernon, 
and Oakdale (Vernon and Juneau counties) 
REA projects joined the power cooperative, 
which is expected to include six counties from 
adjacent Iowa and Minnesota territory. Mem- 
bers will be in the market for power by July. 


Wyoming 


Seeks Just Gate Rate 


HE state public service commission recent- 

ly petitioned the Federal Power Commis- 
sion to establish a just and reasonable Chey- 
enne gate rate schedule for natural gas sold 
to the Cheyenne Light, Fuel & Power Com- 
pany by the Colorado-Wyoming Gas Company. 
The gas distributed in Cheyenne is produced 
in the vicinity of Amarillo, Texas, by the 
Canadian River Gas Company and piped to 
Clayton, New Mexico, thence through the 
Colorado Interstate Gas Company lines to 
Littleton, Colorado; thence through the Colo- 
rado-Wyoming Gas Company line to Cheyenne, 
the Wyoming commission stated in its peti- 
tion, pointing out that all transportation of this 
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natural gas is in interstate commerce. During 
1937, it was stated, 477,183 thousand cubic feet 
of natural gas were purchased at Cheyenne by 
the Cheyenne Light, Fuel & Power Company. 

The state commission, in a_ resolution 
adopted December 9, 1938, resolved on its own 
motion to make a complete investigation of 
all rates charged by the Cheyenne Light, Fuel 
& Gas Company and to apply to the state legis- 
lature to appropriate sufficient funds to in- 
vestigate that company and any other utility 
that the commission deems necessary. 3 

The state commission investigation of retail 
gas rates would be greatly facilitated by the 
Federal Power Commission fixing a reason- 
able Cheyenne natural gas gate rate, it was 
said. 
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The Latest 
Utility Rulings 


Missouri Commission Rules on Valuation, 
Depreciation, and Expense Questions 


RATE reduction was ordered by the 
Missouri commission after a com- 
plete investigation of property value, 
revenues, and expenses of a water utility. 
A return of 64 per cent was allowed on 
present fair value determined by a con- 
sideration of original cost, reproduction 
cost, present condition of property, price 
trend, and a reasonable forecast for the 
future. The composite effect of all these 
elements, in the opinion of the commis- 
sion, should be included in the findings 
of a just and reasonable result. 

Pointing out that in determining origi- 
nal cost the commission is not concerned 
with the question of value, the regulatory 
board refused to deduct either accrued 
depreciation or the depreciation reserve 
balance to find estimated original cost. 
It was said that due consideration would 
be given to accrued depreciation in ar- 
riving at the conclusion of fair value. 

Commission engineers, in measuring 
the extent of obsolescence in a steam 
pumping plant, estimated the cost of an 
electrically operated plant which would 
do the same work. They also made a 
study of the cost of operating an electric 
pumping plant. In their opinion obso- 
lescence had materialized to such an ex- 
tent that the existing pumping plant had 
outlived its economic usefulness. 

The company objected to this pro- 
cedure, asserting that the consideration 
of an electric pumping plant as a meas- 


7 


ure of the obsolescence of the steam 
pumping plant amounted to the same 
thing as the adoption of a substitute plant 
and that such practices have been “dis- 
approved almost unanimously.” The 
commission replied : 

We are convinced that a large element of 
obsolescence exists in the steam pumping 
plant, and we are inclined to believe that it 
verges on a complete rehabilitation. We do 
not consider the chief engineer’s determina- 
tion of depreciation as reflecting the cost of 
a substitute plant in his finding the cost of 
reproduction of the existing plant. The cost 
of reproduction would have been consider- 
ably less had he followed a substitute plant 
theory. He did not take an extreme position 
in his depreciation study or he would have 
included other units of property as obsolete, 
and would have taken into consideration the 
estimated savings in operating expenses. 


Allowance was made for amortization 
of rate case expenses, social security 
taxes, a management fee paid to General 
Management Corporation, a portion of 
advertising expense, and a contribution 
to the chamber of commerce for a fund 
to be used in attempting to retain certain 
Federal state agencies in the city. It was 
said to be an established fact that operat- 
ing expenses may properly include pru- 
dent expenditures for the acquisition of 
new business, and it, therefore, followed 
that an expenditure for the avowed pur- 
pose of retaining present business fell in 
the same category. Re Capital City Water 
Co. (Case Nos. 8813 and 9369). 


Application for Rate Increases after 
Termination of Rate War 


“Two gas companies which had en- 
gaged in a rate war for several 
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years finally decided to quit fighting and 
to charge the same level of rates. The 
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Montana commission authorized only a 
part of the proposed increases in rates 
and expressed its views on the question of 
rate increases under these circumstances. 
Existing rates filed and approved by 
the commission, it was said, must be pre- 
sumed reasonable, since their filing and 
approval indicate that both the utility 
and the commission are of the opinion 
that the schedules will yield a reasonable 
return. The commission continued : 


While we realize that in an ordinary case 
the mere fact that a utility has not asked 
for an increase in rates for a long period of 
time is not in itself sufficient reason to deny 
such an increase if the facts warrant it, 
nevertheless we do not believe it to be good 
business that a utility sleep on its rights 
for rate increases over a period of years if 
it does in fact have any such rights. A 
utility should at all times be alert and should 
not lose money because of insufficient rates 
over a period of years, and then suddenly 
ask a commission to approve a rate which 
will put it in status quo. To allow such a 
procedure is to be unfair to the utility and 
to its patrons as well. Such a condition 
should not be tolerated even though a utility 
is engaged in a rate war. 


Neither past losses nor uncollectible 
accounts resulting from laxity in requir- 
ing deposits during the rate war were 


allowed in fixing the new rates. An al- 
lowance of 2 per cent of gross revenue 
annually for uncollectibles was made. 

The commission took notice of as- 
sessed values in arriving at the rate base 
but refused to give this evidence any 
greater weight than other evidence in- 
troduced in the case. It was also said 
that book cost is not decisive of value, 
for it indicates the price of acquisition 
and not present value. 

In one of these cases the commission 
held that organization and franchise ex- 
pense should not be charged to operating 
expenses, but, if allowed at all, should be 
charged to capital account. It was found, 
however, that neither the utility nor its 
predecessor had paid anything for fran- 
chises ; hence this element was excluded, 

One of the utilities was criticized for 
paying dividends as it had. The commis- 
sion said that dividends should not in any 
event be paid out of the depreciation 
fund. Moreover, the utility should not 
have taken out of its operating expenses 
and depreciation funds money to build 
extensions. Re Great Northern Utilities 
Co. (Docket No. 2736, Report and Order 
No. 1737) ; Re Citizens Gas Co. (Docket 
No. 2737, Report and Order No. 1738). 


& 


Poor Financial Condition Bars Note Issue 


To Afhliate 


| ae though proposed notes are to be 
issued to an affiliated corporation 
rather than to the general public, the 
Wisconsin commission does not believe 
that the securities should be authorized 
unless the commission is warranted by 
the evidence in making the findings 
specified in § 184.06 (1), Statutes, to the 
effect that the financial condition, plan 
of operation, and proposed undertakings 
of the corporation are such as to afford 
reasonable protection to purchasers of 
the securities to be issued. For this rea- 
son the commission denied authority to 
a telephone company to issue unsecured 
promissory notes to its holding company 
in order to obtain funds needed for 
metallizing its lines. 
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The commission recognized the fact 
that the company was confronted with 
the necessity of metallizing its lines. If 
its financial situation, however, was such 
as to give no assurance that the proposed 
notes would be paid upon maturity, it 
was said to be questionable whether the 
interest would be earned. 

The company argued that the statu- 
tory finding was not necessary because 
the issue was not public in the sense that 
the securities would come into the hands 
of the general public. 

To this the commission made the fol- 
lowing reply: 

Such evidences of indebtedness, however, 


might conceivably be used by the affiliated 
company as assets underlying some issue of 
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its securities which might be sold to the 
general public. But even if counsel’s con- 
tention as to the nonpublic character of the 
notes be conceded, we find no authority in 
Chap. 184, Statutes, to approve the issue 
without, as a condition precedent thereto, 
making the finding above indicated. No dis- 


tinction is made by the statutes between 
“public issues” and “nonpublic” issues either 
in the definition of “Securities” in § 184.01 
(3), Statutes, or in § 184.06, Statutes. 


Re Community Telephone Co. of Wis- 
consin (2-SB-110). 


e 


Municipality Operates outside City Limits As a 
Public Utility 


MUNICIPALITY operating an electric 
A plant and furnishing electricity in 
alarge part of the county in which it was 
located, having a virtual monopoly there, 
was held by the supreme court of Ver- 
mont to be operating as a public utility 
which could be required to furnish serv- 
ice. It had dedicated its surplus to the 
public use. 

Over the years the municipality had 
built up a profitable business in selling 
large quantities of electric energy out- 
side its limits. The court could see no 
reason why this large surplus might not 
be devoted to the public use until such 
time, if ever, as the needs of the in- 
habitants of the municipality should re- 
quire all of the electric energy generated. 
To assure an adequate market for this 
surplus, it might have been good business 
practice to supply all who required elec- 


tricity in the territory, both for the pur- 
pose of selling as much energy as pos- 
sible, and for the purpose of preventing 
competition. 

The court then declared: 

So long as it serves and monopolizes this 
territory it should not be permitted to dis- 
criminate between those desiring such serv- 
ice. Because it has no special legislative 
authority to dispose of its surplus outside 
its corporate limits entitles it to no special 
favors. It cannot take the advantages with- 
out assuming the liabilities usually incident 
to such operations. 


The fact that the municipality had 
furnished to the public service commis- 
sion information required of public utili- 
ties concerning rates and financial mat- 
ters and had otherwise complied with the 
regulatory law was also considered. Val- 
cour v. Village of Morrisville, 2 A. (2d) 
312. 


e 


Circuit Court Upholds Ruling on Maturity Extension 
By Stamping Securities 


HE decision of the United States 

District Courtin favor of the Securi- 
ties and Exchange Commission against 
the Associated Gas & Electric Company, 
26 P.U.R.(N.S.) 275, in an injunction 
suit to restrain the company from using 
instrumentalities of interstate commerce 
in effecting the extension of the maturity 
date of previously issued investment 
certificates, was upheld by the circuit 
court of appeals, second circuit. This 
case involves the question whether the 
stamping on investment certificates of a 
legend stating that a certain per cent of 
principal has been paid and that the 
holder thereof agrees to an extension of 
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the date of maturity of the remainder, 
and the mailing thereof, constitutes the 
issuance of a new promise to pay and 
constitutes the issuance of new securi- 
ties. 

The company had stamped the old cer- 
tificates without filing a declaration under 
§7 of the Holding Company Act, 15 
USCA § 79g, because counsel had ad- 
vised that in their opinion an extension 
of the maturity did not constitute an is- 
sue or sale of a security within the mean- 
ing of the regulatory act. The appellate 
court pointed out that if it had been pro- 
posed that the old certificate should be 
surrendered and that new securities hav- 
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ing a later maturity date should be issued 
in their place, it was not questioned that 
the statute would apply and that a decla- 
ration and order of the commission 
would be necessary to render the new 
certificates lawful. The effect of the pro- 
posal under consideration, it was said, 
would be identical. The court said in 
part: 


To treat the proposed arrangement as be- 
yond the jurisdiction of the Securities and 
Exchange Commission would seem to place 
form above substance and to defeat the 
statutory purpose of safeguarding the public 
interest by affording the means of investi- 
gating the merits of such transactions by 
the commission so that issues of securities 
may be stopped if found inexpedient for the 
security-holders. There may be doubt about 
whether the security-holder will be as well 
off if he extends the date of payment and 
leaves his claim at the risk of the business 
for one or five years more as he would be if 
he insisted upon its present liquidation. He 
is in effect making a further investment and 
if the general policy of the act is sound he 


is entitled to have the guidance of the com- 
mission as to its desirability. It is true that 
some of the risks, such as the priority of 
certain liens to his claim, may have been 
settled when he made his original invest- 
ment but the continuance of it necessarily 
involves new dangers. 

Reference was made to the fact that 
the Interstate Commerce Commission 
has uniformly treated the extension of 
outstanding obligations as within § 20a 
of the Interstate Commerce Act, 49 
USCA § 20a, and as involving an issue 
of securities which must have its stated 
approval. 

The long-settled practice of that 
commission in upholding its jurisdiction 
over securities, the maturity of which is 
extended, according to the court, affords 
a persuasive analogy in support of the 
Securities and Exchange Commission. 
Securities and Exchange Commission v. 
Associated Gas & Electric Co. et al. 99 
F. (2d) 795. 


7 


Discriminatory Practices a Bar to Rate Increase 


N application by a telephone company 
for authority to increase rates was 
denied by the Montana commission 
where the company was charging unau- 
thorized rates, practicing discrimination, 
and failing to follow the uniform system 
of accounts. The commission said that 
where discrimination is practiced by a 
utility, the commission does not deem it 
proper that the utility should come be- 
fore the commission and ask for rate in- 
creases. For the commission to approve 
such rate increases, said the commission, 
is but to aid and foster such practices to 
the detriment of the patrons of the 
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utility, and such a thing cannot be toler- 
ated. 

Utility rates, it was said, must be filed 
with and approved by the commission to 
be legal. Moreover a charge made to one 
customer different from that made to 
another for the same service under like 
circumstances constitutes undue dis- 
crimination and renders the charge im- 
proper, since the fundamental theory of 
rate making for public utilities is that 
there shall be but one rate for a par- 
ticular service. Re Bozeman-Norris 
Telephone Co., Inc. (Docket No. 
2872 Report and Order No. 1728). 


Rural Telephone Company Required to 


Serve Nonmembers 


OLLOWING the refusal of a rural tele- 
phone company, a mutual organiza- 
tion, to furnish telephone service, a com- 
plaint was filed with the Michigan 
commission by a former subscriber re- 
questing that service be ordered and that 


the company be required to remove its 
poles from the lands of the petitioner. 
Service was ordered, but the commission 
held that under the statutes the question 
of property rights and trespass was for 
the state court. 
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The company’s defense was that the 
former subscriber had wrongfully ac- 
quired stock in the company, caused his 
telephone to be connected without au- 
thority, and, as such, was a trespasser. 
The commission pointed out that the stat- 
utes of Michigan declare that telephone 
companies are comman carriers and re- 
quire every common carrier to furnish 
reasonably adequate service and facili- 
ties. Unincorporated telephone com- 
panies were said to be subject to the pro- 
visions of the law relative to common 
carriers. Contentions by the owners of 
these telephone lines that they consti- 
tuted an exception to the general rule and 
that the property of these rural telephone 
lines was not subject to public use and 


regulation were overruled. The com- 
mission stated : 


Every person must be presumed to know 
that in entering the telephone business he 
is engaging not in a strictly private enter- 
prise, but in a public business charged with 
the public interest, subject to public control 
and in which he could not arbitrarily give 
or refuse to give service in accordance with 
his own judgment, whim, or caprice. The 
control over a telephone line and its use is 
subservient to the public interest. The re- 
spondent carrier must, therefore, hold itself 
ready to provide reasonably adequate service 
to all, members and nonmembers, without 
discrimination as to rates or service, who 
may be so located as to be within the terri- 
tory of the company. 


Speaker v. Larkin Rural Telephone Co. 
(T-567-38.1). 


e 


Slugs in Telephone Coin Boxes 


COMPLAINT by the proprietor of a 
f eeciAemecin that he was billed for 
calls for which counterfeit nickels were 
used and that there were also other addi- 
tional charges on his bill for shortages in 
the money box of a semipublic coin-box 
telephone was dismissed by the Penn- 
sylvania commission. 

There was uncontradicted testimony 
that the shortages billed the subscriber 
were the deficiency between the amount 
found in the coin box and the minimum 
guaranty in his service contract. Testi- 
mony was introduced that the subscriber 
had been billed and had redeemed 
“slugs” found in the coin box of his tele- 
phone in the amount of approximately 
$5 during a year’s period of service. The 
tariff for the semipublic contract pro- 
vided that the subscriber agreed to re- 
deem such slugs. 

The commission concluded that the 


billing had not been unjust and unfair 
and that it had been in accordance with 
the provisions of the filed tariffs. 

The uncontradicted testimony was 
that the slugs collected from the coin 
box were similar in type to slugs used 
for other purposes on the premises of 
the subscriber. The commission ex- 
pressed the view that subscribers to 
semipublic coin-box service have some 
control over the users of their service. 
Therefore it found that the provisions of 
the tariff concerning redemption of 
slugs and spurious or mutilated coins 
were not unjust and unreasonable. Any 
finding to the contrary, it was said, 
would result in discrimination against 
those patrons of the company who pay 
for service rendered in legal coinage. 
Palesch v. The Bell Telephone Co. of 
Pennsylvania (Complaint Docket No. 
12562). 


& 


Other Important Rulings 


f ts Pennsylvania commission al- 
lowed a 6 percent return on original 
cost of a sewerage company, making no 
deduction for accrued depreciation be- 


cause the sinking-fund method of calcu- 
lating depreciation was employed. No 
specific allowance was made for going 
concern value. Claims for an allowance 
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for Federal surtax on undistributed in- 
come and for Federal tax at source on 
bonds were disallowed. Kooker et al. v. 
Perkasie Sewer Co. (Complaint Docket 
Nos. 11308, 11316). 


The public utilities commission of the 
District of Columbia, in approving an 
interstate bus route subject to com- 
pliance with existing law, declared that 
the commission did not determine the 
terminal area of the applicant, whether 
the proposed operation would be “pick- 
up and delivery service” within its termi- 
nal area, or the necessity of the applicant 
obtaining a certificate of convenience 
and necessity under Part II of the Inter- 
state Commerce Act. These were said to 
be matters for determination by the In- 
terstate Commerce Commission or other 
competent authority. The commission 
did express the opinion that the Merger 
Act of January 14, 1933, relating to au- 
thorization for competitive lines, was 
applicable. Re Arlington & Fairfax 
Auto Railroad Co. (Order No. 1737, 
Formal Case No. 282). 


The Wisconsin commission held that 
internal or intraplant switching rates 
should not apply to freight movements 
between separate and distinct industries 
operating wholly independently of each 
other in the same city, even though their 
properties may adjoin. Spring City 
Foundry Co. v. Chicago, Milwaukee, St. 
Paul & Pacific Railroad Co. (2-R-822). 


The supreme court of Illinois, in up- 
holding a judgment of conviction for 
violating a municipal ordinance impos- 
ing a “wheel tax,” held that the Public 
Utilities Act had not by implication 
withdrawn from the city the right to im- 
pose such a tax. It was said that the line 
of demarcation between powers of the 
commission and powers of the munici- 
pality lies between such matters as are an 
intimate part of and of the closest con- 
nection with the public utility service and 
with transportation itself, on the one 
hand, and on the other hand those mat- 


ters which in no wise interfere with or 
overlap such control by the commission, 
City of Chicago v. Hastings Express Co 
17 N. E. (2d) 576. 


The Federal Circuit Court of Appeals, 
Eighth Circuit, affirmed a judgment dis- 
missing a suit in equity by a public util- 
ity company to enjoin a municipality 
from constructing and operating a mu- 
nicipal electric system, although a prede- 
cessor of the company had leased from 
the city its electric distribution system, 
which was then being operated. It was 
held that neither the lease nor the com- 
pany’s franchise conferred upon it an 
exclusive right or license to maintain and 
operate the electric light and power plant 
in the city. Western Public Service Co. v. 
City of Minatare et al. 99 F. (2d) 844. 


The Montana commission required a 
municipal water utility to adhere to the 
uniform classification of accounts for 
water utilities and stated its opinion that 
even though no one appears in opposition 
to a petition for a rate increase it is the 
duty of the commission to investigatesuch 
a proposal. Re Town of Harlem (Docket 
No. 2884, Report and Order No. 1729). 


The Wisconsin commission disap- 
proved a special toll rate arrangement 
whereby a charge of 20 cents was made 
on calls from one point to another by one 
route and 15 cents on calls by another 
route, the commission stating that there 
appeared to be no valid reason why a call 
from and to the same exchange should be 
charged a different rate merely because 
a different route is used. Re Annaton- 
Preston Telephone Co. (2-U-1321). 


The Pennsylvania commission, in con- 
sidering a complaint against freight rates, 
stated that it was without power to pre- 
scribe rates to points located on railroads 
which were not parties to the complaint. 
Sweet's Steel Co. v. Baltimore & Ohio 
Railroad Co. et al. (Complaint Docket 
No. 11592). 


Nore.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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HOUSTON NATURAL GAS CORP. v. SECURITIES & EXCHANGE COM. 


INITED STATES CIRCUIT COURT OF APPEALS, FOURTH CIRCUIT 


Houston Natural 


Vv 


Securities and Exchange Commission 


Gas Corporation 


[No 4389.] 
(100 F. (2d) 5.) 


Appeal and review, § 8 — Orders reviewable — Waiver. 


1. The question of whether an order of the Commission is reviewable is 
basic and cannot be waived by the parties, p. 226. 


Appeal and review, § 8 — Orders reviewable. 
2. Not all orders of the Commission are eligible for direct judicial review, 


p. 226. 


Appeal and review, § 8 — Orders reviewable — Negative order — Denial of 


exemption. 


3. An order of the Securities and Exchange Commission denying a corpora- 
tion exemption from the provisions of the Public Utility Holding Company 
Act of 1935, being negative in form and substance, is not reviewable, p. 226. 


[November 10, 1938.] 


ETITION to review an order of the Securities and Exchange 
Commission denying an exemption from the provisions of 
the Public Utility Holding Company Act of 1935; dismissed. 


¥ 


APPEARANCES: Frederick J. Sing- 
ley and Frederick J. Singley, Jr. 
(Hinkley, Burger, and Singley on 
brief) for petitioner ; Chester T. Lane, 
General Counsel, Securities and Ex- 
change Commission (Gerhard A. Ge- 
sell, David Ginsburg, and Maurice C. 
Kaplan on brief) for respondent. 


Nortucort, C. J.: This is a peti- 
tion of the Houston Natural Gas Cor- 
poration, a Delaware corporation with 
its principal office and place of busi- 
ness in the city of Baltimore, Mary- 
land, to review an order of the Secu- 
tities and Exchange Commission. 
The order complained of denied the 
[15] 
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petitioner an exemption from the pro- 
visions of the Public Utility Holding 
Company Act of 1935, 49 Stat. at L. 
838, 15 USCA § 79. The petition 
for exemption was first filed on 
November 30, 1935, and was amended 
on June 24, 1936. Exemption was 
claimed under § 3 (a) (1) and 3 (a) 
(2) and under § 2 (a) (29) (B) of 
the act. 

After a hearing before a trial ex- 
aminer, at which testimony was taken, 
an oral argument was had before the 
Commission, findings were made and 
an opinion rendered to the effect that 
the petitioner was not entitled to the 
exemption asked for. On August 1, 
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1938, an order was entered in accord- 
ance with the opinion. 

Petitioner has four public utility 
subsidiaries. These subsidiaries are 
all incorporated in the state of Texas 
and are engaged in the business of dis- 
tributing natural gas at retail to do- 
mestic and industrial consumers with- 
in the state of Texas. The properties 
of these subsidiaries are the only prop- 
erties which the corporation owns. 

Petitioner was organized at the 
same time as its subsidiaries for the 
primary purpose of facilitating their 
financing. It owns all of the bonds, 
common stock, and preferred stock of 
each of its subsidiaries. 

[1-3] We are first confronted with 
the question raised on behalf of the 
respondent whether the order com- 
plained of is reviewable. The ques- 
tion is basic and cannot be waived by 
United States v. Griffin 


the parties. 


(1938) 303 U. S. 226, 82 L. ed. 764, 


58 S. Ct. 601. The Supreme Court 
in a recent decision expressly rejected 
the contention that all orders are eli- 
gible for direct judicial review. Fed- 
eral Power Commission v. Metropol- 
itan Edison Co. (1938) 304 U. S. 
375, 82 L. ed. 1408, 24 P.U.R.(N.S.) 
394, 58 S. Ct. 963. 

The order reads as follows: 

“Houston Natural Gas Corporation 
having made application for exemp- 
tion from the provisions of the Pub- 
lic Utility Holding Company Act of 
1935 ; notice and opportunity for hear- 
ing on said application having been 
duly given; a hearing having been held 
on said application; oral argument 
having been held before the Commis- 
sion in connection with said applica- 
tion; the record in this matter having 
been duly considered, and the Com- 


mission having made appropriate find- 
ings of fact as fully set forth in the 
Commission’s findings of fact and 
opinion this day issued ; 

“It is ordered, that the application 
for exemption is hereby denied.” 

This order does not impose any 
duty on the petitioner nor does it pro- 
hibit any action. While holding that 
petitioner is not entitled to exemption 
it does not require registration under 
the act and is capable of no enforce- 
ment. The order is negative in form 
and substance and the Supreme Court 
has repeatedly held that orders of this 
character are not subject to review. In 
Piedmont & N. R. Co. v. United 
States (1930) 280 U. S. 469, 477, 
74 L. ed. 551, 50 S. Ct. 192, the court 
said: 

“The order is entirely negative. It 
is not susceptible of violation and can- 
not call for enforcement. It does not 
finally adjudicate the railway’s stand- 
ing; nor does it enjoin it to do or re- 
frain from doing anything.” 

This principle was laid down in 
Procter & G. Co. v. United States 
(1912) 225 U. S. 282, 56 L. ed. 1091, 
32 S. Ct. 761, and in Lehigh Valley 
R. Co. v. United States (1917) 243 
U. S. 412, 61 L. ed. 819, 37 S. Ct. 
397. In Standard Oil Co. v. United 
States (1931) 283 U. S. 235, 238, 75 
L. ed. 999, 51 S. Ct. 429, the court 
said: 

“A negative order which denies re- 
lief without more compels nothing 
requiring enforcement, and contem- 
plates no action susceptible of being 
stayed by an injunction or affected by 
a decree setting aside, annulling, or 
suspending the order.” 


In the recent case of Shannahan v. 
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HOUSTON NATURAL GAS CORP. v. SECURITIES & EXCHANGE COM. 


United States (1938) 303 U. S. 596, 
92 L. ed. 1039, 58 S. Ct. 732, 734, 
Mr. Justice Brandeis in discussing an 
order refusing an exemption under the 
Railway Labor Act, as amended June 
21, 1934, 48 Stat. at L. 1185, Chap. 
691 (45 USCA § 151) said: 

“The decision neither commands 
nor directs anything to be done. ‘It 
was merely preparation for possible 
action in some proceeding which may 
be instituted in the future.’ United 
States v. Los Angeles & S. L. R. Co. 
273 U. S. 299, 310, 71 L. ed. 651, 
P.U.R.1927B, 357, 47 S. Ct. 413. 
The determination is thus not enforce- 
able by the Commission ; the only ac- 
tion which could ever be taken on it 
would be by some other body. It is 
as clearly ‘Negative’ as orders by 
which the Commission refuses to take 
requested action. United States v. 
Griffin (1938) 303 U. S. 226, 82 L. 
ed. 764, 58 S. Ct. 601. As such, it 
is not reviewable under the Urgent 
Deficiencies Act.” 

In the case of Carolina Aluminum 
Co. v. Federal Power Commission 
(1938) 97 F. (2d) 435, 25 P.U.R. 
(N.S.) 44, 46, Judge Parker, of this 
court, said: 

35 ; but the court is given no 
authority to review a mere finding 
upon which no order is based, even 
though it may determine a status 
which may form the basis of future 
governmental action, for even such a 


finding lacks the fundamental charac- 
teristics of an order. (Citing cases. ) 


“The finding in the case at bar, like 
the finding in that case, embodies no 
decision which is capable of being en- 
forced by anyone.” 

On the argument of the case before 
this court, a statement on behalf of 
Judge Robert E. Healy, a member of 
the Securities and Exchange Commis- 
sion, was filed. This statement shows 
that Commissioner Healy takes the 
position that the order is reviewable 
but should be sustained as correct on 
the facts as found. The argument 
made in this statement is that under 
the wording of the Public Utility 
Holding Company Act a negative or- 
der of the character of the one here 
is reviewable. We cannot agree with 
this contention. That the conclusion 
of the Supreme Court that a negative 
order is not reviewable is based upon 
no peculiarity of wording is shown 
by the opinions of that court in the 
cases of Federal Power Commission 
v. Metropolitan Edison Co. supra, and 
Shannahan v. United States, supra. 
See also Carolina Aluminum Co. v. 
Federal Power Commission, supra. 

The order complained of is not re- 
viewable. This being our conclusion 
it is not necessary for us to consider 
the facts proven or the other points 
sought to be raised. The petition will 
be dismissed. 
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CALIFORNIA RAILROAD COMMISSION 


Re Southern Oregon Gas Corporation et al. 


. [Decision No. 31363, Application No. 22230.] 


Corporations, § 18 — Voting power of preferred stock. 


1. A special circumstance giving rise to an agreement of merger, such 
as the desire of the holder of all the preferred stock to avoid being classed 
as a holding company, may warrant authorization of the issue of non- 
voting preferred stock, although ordinarily the issue of such stock is not 
favored, p. 233. 


Corporations, § 18 — Nonvoting preferred stock — Effect of transfer from single 
owner — Grant of voting rights on default. 

2. Articles of incorporation providing that preferred stock issued to a 
single corporate stockholder shall be nonvoting, except after four defaults, 
should provide that, if such stockholder transfers any of the stock, the 
articles shall be amended to provide that voting rights may be exercised 
forthwith and immediately upon the happening of a single default in the 
payment of dividends, without the necessity of a vote of the holders of 
preferred shares to exercise such rights, and, further, to provide that 
upon such default after such a transfer of shares the owners of preferred 
stock shall have five votes for each share owned, p. 233. 


[October 17, 1938.] 


A PPLICATION for authority to merge certain corporations and 
to issue securities; granted subject to certain conditions. 


¥ 
APPEARANCE: Orrick, Dahlquist, 


Neff & Herrington, by T. W. Dahl- 
quist, for applicants. 


By the Commission: In this ap- 
plication the Railroad Commission is 
asked to make its order: 

1. Authorizing California Utilities 
Company, Needles Gas and Electric 
Company, and Weaverville Electric 
Company to merge with and into 
Southern Oregon Gas Corporation 
under and pursuant to the proposed 
agreement of merger, dated Septem- 
ber 13, 1938, filed in this proceeding 
as “Exhibit A” ; and 

2. Authorizing Southern Oregon 


Gas Corporation to issue shares of 
its capital stock, in the aggregate par 
value of $1,223,000, as provided in 
said agreement of merger, and to as- 
sume the obligations of California 
Utilities Company, Needles Gas and 
Electric Company, and Weaverville 
Electric Company pursuant to said 
agreement; and 

3. Authorizing Southern Oregon 
Gas Corporation to issue $475,000, 
principal amount of its first and re- 
funding mortgage bonds, series A, 5 
per cent, due 1958, and to make, exe- 
cute, and deliver its trust indenture 
dated as of January 1, 1938, to Bank 
of America, National Trust and Sav- 
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RE SOUTHERN OREGON GAS CORP. 


ings Association, and W. J. Kiefer- 
dorf, as trustees ; and 

4. Approving the fairness of the 
terms and conditions of the issuance 
and exchange of such securities. 

The four companies, applicants in 
this proceeding, are corporations or- 
ganized under the laws of the state 
of California. 

Southern Oregon Gas Corporation, 
hereinafter sometimes called the ‘‘Sur- 
viving Corporation,” is authorized to 
carry on a public utility business in 
the states of Oregon and Nevada and 
now owns and operates public utility 
gas systems in Klamath Falls, Ash- 
land, Medford, Grants Pass, and 


Roseburg, Oregon, and vicinity. It 
is not now engaged in business in the 
state of California. For the twelve 
months ending August 31, 1938, it re- 
ports operating revenues of $124,- 


877.48. 

California Utilities Company, here- 
inafter sometimes called “Utilities,” 
now owns and is engaged in operating 
the public utility electric distribution 
system at Susanville, California, and 
vicinity and the public utility water 
distribution systems at Susanville and 
Benicia, California, and vicinity. For 
the twelve months ending August 31, 
1938, it reports total operating reve- 
nues of $170,299.39. 

Needles Gas and Electric Company, 
hereinafter sometimes called ‘“Nee- 
dies,” now owns and is engaged in 
operating the public utility electric, 
gas, and telephone systems at Needles, 
California, and vicinity. It is quali- 
fied to do business in the state of Ne- 
vada and has obtained from the Pub- 
lic Service Commission of Nevada a 
certificate of public convenience and 
necessity to furnish electric energy 
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to the El Dorado Mining District 
in Clark county, Nevada. For the 
twelve months ending August 31, 
1938, “Needles” reports total operat- 
ing revenues of $143,704.88. 

Weaverville Electric Company, 
hereinafter sometimes called “Weav- 
erville,” now owns and is engaged in 
operating the public utility electric 
distribution system in Weaverville, 
California, and vicinity. For the 
twelve months ending August 31, 
1938, it reports operating revenues of 
$19,604.28. 

Applicants are associate companies 
of the Republic Electric Power Cor- 
poration holding system, of which 
Republic Electric Power Corporation, 
hereinafter sometimes called “Repub- 
lic,’ a corporation organized under 
the laws of Delaware, is the registered 
holding company. According to the 
application, it owns the outstanding 
stocks of certain companies which may 
be classified as follows: 

1. Pacific coast companies: South- 
ern Oregon Gas Corporation, Califor- 
nia Utilities Company, Needles Gas 
and Electric Company, Weaverville 
Electric Company. 

2. Oklahoma companies: Apache 
Gas Company, Gas Transport Com- 
pany. 

3. Nonutility company: 
Steam Laundry Company. 

The laundry plant of Needles Steam 
Laundry Company is not presently op- 
erated by it, but is under lease to a 
third party. 

The Republic Mutual Service Com- 
pany, a California corporation, is an 
associate company. It is the mutual 
service company of the Republic Elec- 
tric Power Corporation holding com- 
pany system. It will be dissolved if 
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the agreement of merger becomes ef- 
fective. 

The present proceeding is one step 
in a program looking toward the elim- 
ination of the holding company system 
and the dissolution of Republic to en- 
able Republic and other parties to com- 
ply with the provisions of the Utility 
Holding Company Act of 1935. 

In brief, the program contemplates 
the following steps: 

1. The merger of the four Pacific 
coast companies into Southern Oregon 
Gas Corporation whose name there- 
after will be changed to California- 
Pacific Utilities Company. 

2. The issue by the Surviving Cor- 
poration of $1,223,000 of stock, the 
delivery of such stock to Republic and 
the cancellation by Republic of certain 
indebtedness due it by the companies, 
parties to the merger, and the issue of 
$475,000 of bonds. 

3. The transfer by Republic to the 
Surviving Corporation of the stock or 
properties of the Weaverville Ice 
Plant and Needles Steam Laundry 
Company and all other assets and se- 
curities, held by Republic, including 
its current assets, after offsetting its 
current liabilities, but excluding the 
shares and notes of its utility sub- 
sidiaries. 

4. The sale, when arranged, by Re- 
public, of the Oklahoma properties to 
outside interests. 

5. The transfer to Niagara Share 
Corporation of Maryland of the pre- 
ferred stocks ($1,094,000 par value) 
and of the $475,000 of bonds now to 


be issued by the Surviving Corpora- 
tion in payment of amounts due Niag- 
ara Share Corporation of Maryland 
by Republic and applicants. 


6. The distribution of the common 
stock ($129,000 par value) of the 
Surviving Corporation to the holders 
of the outstanding stock’ of Republic 
and the dissolution of Republic and 
Republic Mutual Service Company. 

At the conclusion of the program 
all of the Surviving Corporation’s pre- 
ferred stock and its bonds will be 
held by Niagara Share Corporation of 
Maryland? and all of its common stock 
by individuals, now the stockholders 
of Republic, of whom there are ap- 
proximately fifty. 


It is planned to make the merger of 
the four Pacific coast companies ef- 
fective as of January 1, 1938. As of 
that date applicants report outstand- 
ing— 

Capital stock— 

Surviving Corporation— 

Preferred 7% $125,000.00 

Common 250,000.00 
$375,000.00 
216,500.00 


100,000.00 
10,000.00 


Utilities 
Needles 
Weaverville 


Total stock $701,500.00 


Long-term debt— 
Surviving corporation 
Utilities 
Needles 


$7,027.70 
103,000.00 
156,500.00 


Total long-term debt $266,527.70 


Due associated company— 
Surviving corporation 
Utilities 
Needles 
Weaverville 


$375,699.42 
408,793.08 
166,518.69 
26,027.77 


Total due associated company $977,038.96 
$55,000.00 


Notes payable 





1Republic has outstanding $129,000 of 
common stock of the par value of $20 a 
share which is equivalent to the common stock 
now to be issued by the Surviving Corporation. 
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2 Niagara Share Corporation of Maryland 
is not affiliated with Republic or applicants. 
Its position appears to be that of a creditor 
only. 
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(The notes include $50,000 due 
Niagara Share Corporation of Mary- 
land and $5,000 due Bank of Amer- 
ica, National Trust and Savings As- 
sociation. ) 

The reorganization program pro- 
vides for the cancellation of all the 
amounts due the associated company 
except notes of $425,000. With the 
merger of the properties the Surviv- 
ing Corporation will take possession 
of all the plants, systems, rights, fran- 
chises, and other assets of Utilities, 
Needles, and Weaverville, and will 
assume all the remaining obligations. 
The outstanding stocks of Utilities, 
Needles, and Weaverville will be can- 
celed, leaving outstanding the $375,- 


000 of stock of the Surviving Corpo- 
ration. 

Thereafter the Surviving Corpora- 
tion plans to issue $475,000 of new 
first and refunding mortgage 5 per 
cent bonds in payment of the $425,000 
of remaining indebtedness due Re- 
public and of the $50,000 of notes due 
Niagara Share Corporation of Mary- 
land and to issue its preferred and 
common stocks in the total amount of 
$1,223,000 in place of its $375,000 of 
stock then to be outstanding. 

A pro forma balance sheet, as of 
December 31, 1937, giving effect to 
the merger of the properties and the 
proposed issues of securities, filed as 
“Exhibit H” is as follows: 


Assets and Other Debits 


Utility plant 


Other investments : 
Other physical properties 
Investments in securities 


Republic Mutual Service Co. ............ 


Sinking fund 


Current and accrued assets: 
Cash 
Notes receivable 
Accounts receivable 
Materials and supplies 
Prepayments 


Deferred charges: 
Unamortized debt discount and expense 


2,228,843.95 


$5,450.23 

7,448.31 

8,000.00 

822.87 
21,721.41 


$14,131.67 
70,883.13 
117,324.41 
54,671.35 
10,149.10 
———— 267,159.66 


$4,730.42 
4,234.82 
8,965.24 


$2,526,690.26 
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Liabilities and Other Credits 


Capital stock: 
5% first preferred stock 
5% second preferred stock 


RRS gc ts Aire cutkra cous istc Cok ba 


Common stock 


Long term debt: 


First and refunding mortgage bonds, 5%, due 1958 


First mortgage bonds, 7%, due 1944 
First mortgage note, 6%, due 1938 
Purchase money debt, 5%, due 1938-41 
Miscellaneous 


Current and accrued liabilities : 
Notes payable 
Accounts payable 
Customers’ deposits 
Taxes accrued 
Interest accrued 


Deferred credits 


Reserves : 
Depreciation 


Contributions in aid of construction 
Surplus 


For the year 1937 the four com- 
panies reported total operating reve- 
nues of $440,215.82, operating ex- 
penses of $332,449.50, leaving a net 
operating revenue of $107,766.32, and 
net profit after inclusion of interest 
and other income items, of $51,007.- 
84. Because of the cancellation of 
some of the indebtedness due Repub- 
lic, which carries interest at the rate 
of 5 per cent per annum, it is reported 
that the fixed charges as a result of 
the merger and reorganization, will 
be decreased by the sum of $16,866.- 
69. 

Exhibit I contains a pro forma in- 
come statement for the year 1937, 
giving effect to the reorganization, as 
follows : 
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$425,000.00 
669,000.00 


Se uNeOe soe oes . $1,094,000.00 
129,000.00 


$1,223,000.00 


$475,000.00 
156,500.00 

_ 88,000.00 
15,000.00 
7,027.70 
———_ $741,527.70 


$5,000.00 
73,780.15 
8,703.98 
11,940.11 
1,476.23 
1,082.16 
————__ 101,982.63 
6,407.75 


443,121.44 


4,058.48 
6,592.26 


$2,526,690.26 


Operating revenues: 
Electric $226,276.93 


143,897.78 


Telephone 
Ice plant 


1,586.37 


——— $441,802.19 
Operating expenses .............. 332,449.50 


$109,352.69 
4,453.18 


$113,805.87 


Net operating revenue 
Other income 


Gross income 
Income deductions : 
Interest on long-term 
debt 
Other interest 
Amortization of debt 
discount and expense 


Miscellaneous 
45,931.34 


$67,874.53 


Net income 


The companies’ earnings for 1938 
are in excess of their earnings for 


1937. 
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Southern Oregon Gas Corporation at 
present has an authorized capital stock 
of $800,000, consisting of $300,000 
of 7 per cent preferred stock and 
$500,000 of common stock, divided 
into shares of the par value of $100 
each. With the merger of the prop- 
erties, it is proposed to reclassify and 
to increase the authorized capital stock 
so as to provide for amounts and 
classes of stock as follows: 


Class Shares Par Value Total 
First preferred ... 4,250 $100 $425,000 
Second preferred .. 6,690 100 669,000 
Common 20 798,000 


50,840 $1,892,000 


The proposed articles of incorpora- 
tion provide that the holders of the 
first preferred shares shall be entitled 
to receive dividends at the rate of $5 
per share per annum, which shall be 
cumulative from January 1, 1940. 
Subject to the prior rights of the hold- 
ers of the first preferred shares, the 
holders of the second preferred 
shares shall be entitled to receive divi- 
dends at the rate of $5 per share per 
annum which shall be cumulative from 
January 1, 1948, dividends on both 
classes to be payable quarterly. The 
shares of the first preferred and of 
the second preferred stocks may be 
redeemed at any time on any dividend 
payment date at the option of the com- 
} pany at $105 per share plus all accrued 
dividends for the first preferred 
shares and at $100 per share plus all 
accrued dividends for the second pre- 
ferred shares. The holders of the 
second preferred shares on December 
I5th in the years 1938 to 1947, both 
inclusive, and thereafter on any quar- 
terly dividend payment date, may con- 
vert their shares into full paid and 


nonassessable common shares at the 
rate of five common shares ($20 par 
value each) for each second preferred 
share of the par value of $100. 

[1, 2] The proposed articles of in- 
corporation further provide that no 
holder of any class of preferred shares 
shall have any voting power unless 
certain defaults occur in the payment 
of cumulative dividends. In _ that 
event it is provided that whenever 
after January 1, 1940, and as often as 
cumulative dividends aggregating at 
least four quarterly dividend payments 
on the first preferred shares at the time 
outstanding shall be in default, the 
holders of the first preferred shares 
at their option, if they elect to do so, 
shall be entitled, voting as a class, to 
the exclusion of the shares of all other 
classes, to vote for and elect a ma- 
jority and no more of the directors. 
Whenever after January 1, 1948, and 
as often as cumulative dividends ag- 
gregating at least four quarterly divi- 
dend payments on the second preferred 
shares at the time outstanding shall be 
in default, the holders of the second 
preferred shares at their option shall 
be entitled, if they elect to do so, to 
exercise voting powers, as set forth 
in the proposed amended Articles of 
Incorporation. 

It is reported that Niagara Share 
Corporation of Maryland, which will 
acquire all the preferred shares of the 
Surviving Corporation now to be is- 
sued, in order to avoid being classed 
as a holding company, does not desire 
the articles of incorporation of the 
Surviving Corporation to grant vot- 
ing powers to the preferred shares, ex- 
cept in the event of default. It is pro- 
posed, if hereafter the first preferred 
shares and/or the second preferred 
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shares are no longer held by Niagara 
Share Corporation of Maryland, or 
a successor or successors, but are held 
by and for the benefit of three or 
more persons, that the surviving cor- 
poration shall forthwith amend its 
articles of incorporation so as to pro- 
vide that voting rights may be exer- 
cised forthwith and immediately upon 
the happening of a default in the pay- 
ment of dividends (instead of wait- 
ing for default in four quarterly divi- 
dend payments) and without the ne- 
cessity of calling or holding any spe- 
cial meeting of the holders of such 
shares. 

We are of the opinion that if and 
when Niagara Share Corporation of 
Maryland disposes, in any manner 
whatsoever, of any or all of the pre- 
ferred stocks of the Surviving Cor- 
poration, its articles of incorporation 
should be amended in the manner 
just indicated. We are further of the 
opinion that in the event the Surviv- 
ing Corporation defaults in the pay- 
ment of dividends on both or either 
class of preferred stocks, after part 
or all of such stocks have been trans- 
ferred by the Niagara Share Corpo- 
ration of Maryland, the said articles 
of incorporation should be amended 
so as to grant the owners of the pre- 
ferred stocks five votes for each share 
of preferred stock owned. 

If the surviving corporation is un- 
able to pay dividends on its preferred 
stocks, we feel that the owners of such 
stocks should have the same voting 
privilege in relation to their invest- 
ment as is extended to owners of com- 
mon stock. Ordinarily the Commis- 
sion does not favor the issue of non- 
voting preferred stocks. Because of 
the special circumstances giving rise 
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to the agreement of merger mentioned 
herein and the issue of preferred 
stocks thereunder, we will permit the 
issue of such stocks as provided in the 
following order. 

As indicated, the Surviving Corpo- 
ration will own and operate in Calj- 
fornia a public utility water plant in 
Benicia and vicinity, a public utility 
electric plant in Weaverville and vicin- 
ity, a public utility electric and a wa- 
ter plant in Susanville and vicinity 
and a public utility electric, a gas, and 
a telephone plant in Needles and vicin- 
ity. These various utility plants are 
not interconnected. The record shows 
that the Surviving Corporation will 
on its books segregate its plant invest- 
ment, its operating revenues, and its 
operating expenses to the several 
plants. 

The Surviving Corporation on 
September 19, 1938, filed a copy of 
its proposed mortgage of chattels and 
trust indenture, dated as of January 
1, 1938. The instrument is in satis- 
factory form except that we believe 
it should be amended so as to permit 
sinking-fund payments under § 14 to 
be regarded as a credit under § 44. 


ORDER 


Application having been filed with 
the Railroad Commission for the au- 
thority indicated in the foregoing 
opinion, a public hearing having been 
held and the Commission being of the 
opinion that the application should be 
granted, as herein provided, that the 
terms and conditions of the issue and 
exchange of the stocks and bonds as 
proposed and authorized herein are 
fair and reasonable, that the money, 
property, or labor to be procured or 
paid for through the issue of said 
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stocks and bonds is reasonably re- 
quired for the purposes specified here- 
in, which purposes are not, in whole 
or in part, reasonably chargeable to 
operating expenses or to income, and 
that if the agreement of merger men- 
tioned hereinafter is consummated, 
the authority herein granted to South- 
ern Oregon Gas Corporation may be 
exercised by it under its new name 
“California-Pacific Utilities Com- 
pany,” 

It is hereby ordered as follows: 

1. California Utilities Company, 
Needles Gas and Electric Company, 
and Weaverville Electric Company 
may, after the effective date hereof 
and prior to January 31, 1939, sub- 
ject to the provisions of this order, 
merge with and into Southern Oregon 
Gas Corporation under and pursuant 
to the terms of the agreement of mer- 
ger, dated September 13, 1938, filed 
in this proceeding as Exhibit A. 

2. If said agreement of merger is 
consummated, Southern Oregon Gas 
Corporation shall assume the obliga- 
tions of California Utilities Company, 
Needles Gas and Electric Company, 
and Weaverville Electric Company, as 
provided in said agreement of merger. 

3. Southern Oregon Gas Corpora- 
tion may, after the effective date here- 
of and prior to January 31, 1939, sub- 
ject to the provisions of this order, 
issue not exceeding $425,000 par val- 
ue of its first preferred stock, $669,- 
000 of its second preferred stock, and 
$129,000 of its common stock in ex- 
change for its preferred and common 
stock now outstanding and in accord- 
ance with the terms and conditions of 
said agreement of merger. 

4. Southern Oregon Gas Corpora- 
tion, after said agreement of merger 


has become effective, may execute a 
mortgage of chattels and trust inden- 
ture dated as of January 1, 1938, in 
or substantially in the same form as 
that filed in this proceeding on Sep- 
tember 19, 1938, amended as indi- 
cated in the foregoing opinion, pro- 
vided that the authority herein granted 
is for the purpose of this proceeding 
only, and is given only in so far as 
this Commission has jurisdiction un- 
der the terms of the Public Utilities 
Act and is not intended as an approval 
of said instrument as to such other 
legal requirements to which it may be 
subject. 

5. After the execution of said trust 
indenture and prior to January 31, 
1939, Southern Oregon Gas Corpora- 
tion may issue not exceeding $475,- 
000 of its first and refunding mortgage 
bonds, series A, 5 per cent, due 1958, 
in payment of indebtedness of like 
amount. 

6. Southern Oregon Gas Corpora- 
tion shall keep its records in such 
manner as to show for each separate 
utility plant in California the operat- 
ing revenues, operating expenses, and 
fixed capital segregated to the primary 
accounts, where applicable, provided 
in the various systems of accounts pre- 
scribed by this Commission and now 
in effect, and so as to enable it to file, 
if required by the Commission, sep- 
arate reports showing such informa- 
tion for each of said plants. 

7. The authority herein granted is 
not to be construed as a finding by this 
Commission of the value of the prop- 
erties of applicant. 

8. The authority herein granted 
will become effective when Southern 
Oregon Gas Corporation has paid the 
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fee prescribed by § 57 of the Public 
Utilities Act, which fee is $475, and 
when it has filed with the Railroad 
Commission a stipulation duly author- 
ized by its board of directors in which 
it agrees that in the event Niagara 
Share Corporation of Maryland trans- 
fers all or any part of said preferred 
stocks, it will forthwith cause appro- 
priate proceedings to be taken to 
amend its articles of incorporation so 
as to provide that the voting rights 
conferred upon the owners of said 
preferred stock may be exercised 
forthwith and immediately upon the 
happening of default in the payment 
of dividends on said preferred stocks 
and without the necessity of calling 
or holding any special meeting of the 
holders of shares of said preferred 
stocks and the favorable vote at such 
meeting of such holders to exercise 


such rights; and further, to amend its 
articles of incorporation so as to pro- 
vide that if a default occurs in the 
payment of dividends on both or 
either class of said preferred stocks, 
after the same has been transferred, 
in any manner whatsoever in whole or 
in part by Niagara Share Corporation 
of Maryland, the owners of said pre- 
ferred stocks shall have five votes for 
each share of preferred stock owned. 

9. Southern Oregon Gas Corpora- 
tion shall file with the Commission, 
within thirty days after execution, 
two certified copies of its mortgage of 
chattels and trust indenture and of the 
agreement of merger as actually exe- 
cuted, and within thirty days after is- 
sue, a report or reports, such as re- 
quired by General Order No. 24-A, 
of the issue of the stock and bonds 
herein authorized. 
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New York State Electric & Gas Corporation 


Milo R. Maltbie et wil Constituting the 


Public Service Commission 


(169 Misc. 144, 7 N. Y. Supp. (2d) 235.) 


Injunction, § 13 — Restraint on Commission. 
1. The supreme court has jurisdiction to enjoin the Commission from in- 
fringing upon the constitutional rights and privileges of a public utility, 


p. 239. 


Pleading, § 1 — Motion to dismiss — Concessions. 
2. A motion to dismiss a complaint upon the ground that it fails to state 
a cause of action concedes the facts pleaded and requires that every fair 
inference and intendment adducible from the facts be accorded to the 
pleading, but does not concede the conclusions of law pleaded, p. 239. 
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Commissions, § 43 — Powers — Investigation. 
3. The Commission is authorized to investigate the “methods of account- 


ing, the books, records, accounts, and other documents” of a public utility, 
p. 239. 

| Commissions, § 11 — Mandatory duty to investigate. 

4. A statute stating that the Commission shall investigate the methods, 
practices, regulations, and property employed by a public utility in the 
transaction of its business imposes the mandatory duty to make such in- 
vestigation, p. 239. 


Commissions, § 43 — Duties — Investigations — Violation of law — Violation 
of Commission orders. 
5. The statute requiring the Commission to examine the transactions of a 
public utility with respect to violation of any provision of law by implica- 
tion means a violation of any order of the Commission as well, p. 239. 


Intercorporate relations, § 12 — Powers of Commission — Affiliated interests. 
6. The Commission is authorized to inquire into the affiliated interests 
of a public utility, the extent and propriety of transactions with such inter- 
ests and whether they are in the public interest, p. 239. 


Constitutional law, § 15 — Commissions — Investigations — Public powers of 
inquiry. 

7. A public utility is not deprived of property without due process of 
law by an investigation by the Commission of its methods of accounting, 
books, records, practices, regulations, and property, and as to whether it 
is complying with law and orders of the Commission, except as it may be 
deprived of property because of the expense involved in the investigation, 
and in this respect the utility must yield to the reasonable exercise of 
public powers of inquiry, p. 240. 


Courts, § 2 — Judicial function — Form or content of Commission orders — 
Constitutional law. 
8. The supreme court cannot gratuitously prescribe the form or content 
of an order of the Commission ordering an investigation of the business 
and property of a public utility, and the only judicial function involved 
in such a case is to preserve constitutioral privileges, p. 240. 

Injunction, § 14 — Commission investigations — Premature attack — Procedure. 
9. A public utility cannot enjoin the Commission from proceeding with 
an investigation until the Commission fixes the scope of investigation more 
definitely than it had done in an order which directed an investigation as 
to the methods of accounting, practices, regulations, and property of the 
utility and as to compliance with law and orders of the Commission, since 
the question of whether the constitutional privileges of the utility are in- 
vaded in such manner as to require judicial protection must await the 
ascertainment of what is ultimately done and the procedure by which the 
ultimate order of the Commission has been reached, p. 241. 


Courts, § 2 — Powers — Severance of powers of Commission. 
10. The Commission has the dual power to investigate to ascertain facts 
and to investigate to form the basis of an order affecting the property of 
a utility, and it is not within the judicial power to direct a severance of 
the means of exercising those powers at the outset of an investigation, p. 


241 
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Witnesses, § 2 — Utility investigations — Commissions. 
11. Constitutional rights of witnesses are not invaded when they are re. 
quired to attend and be examined as witnesses upon facts within thei 
knowledge in the exercise by the Commission of the power of inquiry anj 
subpcena expressly conferred upon it by law, since their convenience mug 
— to the exercise of a valid governmental function by the Commission, 
p. 241. 


Witnesses, § 2 — Power to subpena — Utility investigations. 
12. The test of the power of the Commission to subpcena witnesses anj 
to examine them in an investigation of a public utility is a compliance with 
the purposes and intent of the statute under which the power is exercised, 
p. 241. 


Witnesses, § 2 — Subpoena duces tecum — Utility investigations. 


13. The ultimate test of the propriety of a subpoena duces tecum which has 
been issued by the Commission in connection with a utility investigation 
is whether the production of the papers of a witness is sought in a matter 
having a reasonable relation to the subject matter under investigation and 
to the public purpose to be achieved, p. 241. 


[October 12, 1938.] 


St to restrain Commission from proceeding with investi- 
gation, wherein plaintiff moved for injunction pendente 
lite and defendant moved to dismiss complaint, joined with 


proceeding to relieve witnesses from compliance with subpoenas 
and for order quashing subpenas; injunction denied, motion to 
dismiss complaint granted, and application to be relieved from 
compliance with subpenas and to quash subpenas denied. 


¥ 


APPEARANCES: Edmund B. Nay- BERGAN, J.: On the 22nd day of 


lon, of New York city (Samuel E. 
Aronowitz, of Albany, and George 
Foster, Jr., of New York city, of 
counsel), for New York State Elec- 
tric & Gas Corp.; Travis, Brownback 
& Paxson, of New York city (Ed- 
ward F. Huber and George J. Bani- 
gan, both of New York city, of coun- 
sel), for petitioners Frederick S, Bur- 
roughs, Daniel Starch, Amy H. 
Starch, H. C. Hopson, Helen M. 
Wetherell, and J. I. Mange; Gay H. 
Brown, of Albany (John T. Ryan, of 
Cortland, and Laurence J. Olmsted, of 
Syracuse, of counsel), for Public 
Service Commission. 
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June, 1938, the Public Service Con- 
mission made an order instituting an 
investigation of the New York State 
Electric and Gas Corporation. In 
pursuance of this order, subpenas 
were issued by one of the Public Serv- 
ice Commissioners on July 25, 1938, 
directed to several witnesses to appear 
on September 7, 1938, at the New 
York office of the Commission to tes- 
tify “as to the accounts and records, 
property, practices, and transactions 
of the New York State Electric and 
Gas Corporation.” 

The witnesses so subpoenaed have 
instituted a proceeding against the 
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respondents constituting the Public 
Service Commission returnable at the 
special term of September 9th to “re- 
lieve them of compliance with” the 
subpoenas served upon them and for an 
order quashing the subpcenas “until 
the respondents herein define the scope 
of the investigation purportedly insti- 
tuted by their order dated June 22, 
1938.” 

The New York State Electric and 
Gas Corporation has instituted a suit 
in equity seeking a permanent injunc- 
tion against the Public Service Com- 
mission restraining it from proceeding 
with the investigation until the Com- 
mission shall have served upon the 
plaintiff a further order “specifically 
defining the issues involved and the 
charges, claims, and complaints to be 
investigated and prescribing the scope 
of any investigation to be made there- 
under.” The plaintiff moves for a 


temporary injunction during the pend- 


ency of the action. The defendants, 
at the special term of September 23rd, 
move to dismiss the complaint in pur- 
suance of rules 106 and 107 of the 
Rules of Civil Practice upon the 
grounds that the complaint fails to 
state facts sufficient to constitute a 
cause of action, and that the relief 
sought by the complaint is in excess 
of the jurisdiction of the court. A 
temporary stay has been granted in 
the proceeding and in the action until 
the determination of these motions. 

Since the questions raised in the ac- 
tion are closely related to those raised 
in the proceeding instituted by the 
witnesses under subpeena, they will be 
determined together. 

[1, 2] The jurisdiction of the court 
to act within its equity powers to re- 
strain an invasion of constitutional 
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rights and privileges at the instance 
of one aggrieved by an order of the 
Public Service Commission in a prop- 
er case is undoubted. Municipal Gas 
Co. v. Public Service Commission, 
225 N. Y. 89, P.U.R.1919C, 364, 121 
N. E. 772. The provisions of subdi- 
vision 2, rule 107, Rules of Civil Prac- 
tice, applying to a case in which the 
court is without jurisdiction of the 
subject of the action, upon which de- 
fendants apparently rely in part in 
their motion to dismiss the complaint, 
accordingly, are not pertinent to the 
cause of action pleaded. This applies 
likewise to subdivision 2 of rule 106. 
In the motion under subdivision 5 of 
that rule, that the complaint does not 
state facts sufficient to constitute a 
cause of action, the facts pleaded must 
be conceded, and every fair inference 
and intendment adducible from the 
facts must be accorded to the plead- 
ing. The conclusions of law pleaded, 
and there are several of them set forth 
in the complaint, are not, of course, so 
conceded by a party who adopts this 
mode of attack upon the pleading. 

The case, accordingly, turns upon 
the sufficiency of the order of the 
Commission of June 22nd instituting 
the investigation. The order, in gen- 
eral language, follows the terms of the 
statute under which the Public Serv- 
ice Commission has undertaken to act. 
The plaintiff is a public utility within 
the jurisdiction of the Commission. 
(Complaint, Paragraph ‘“First’’). 
Each of the several matters specified 
in its order as defining the scope of 
its inquiry is within one or another 
of the express grants of jurisdiction 
given the Public Service Commission 
by the legislature. 

[8-6] The order provides that the 
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investigation shall be made “as to the 
methods of accounting, the books, rec- 
ords, accounts, and other documents of 
the New York State Electric and Gas 
Corporation.” These matters are each 
clearly within the powers of the Com- 
mission. Public Service Law, § 66, 
subds. 4, 5,9. The order further pro- 
vides that the investigation shall touch 
upon “the methods, practices, regula- 
tions, and property employed by said 
corporation in the transaction of its 
business.” These matters are not 
only within the jurisdiction of the 
Commission, but the statute imposes 
upon it the mandatory duty of exam- 
ining the plaintiff upon these subjects. 
Section 66, subd. 5. It has no discre- 
tion in the premises. The statute is 
explicit. It “shall” make the pre- 
scribed examination. The order fur- 
ther determines that the Commission 
shall investigate whether the plaintiff 


“is failing or omitting or about to fail 
or omit anything required of it by law 
or by order of the Commission” or 
whether it is affirmatively doing any 
act in violation of law or order of the 


Commission. Subdivision 5 imposes 
also upon the Commission the duty of 
examination as to “violation of any 
provision of law” and by fair implica- 
tion this means, too, a violation of any 
valid order of the Commission. Last- 
ly, the order determines that the in- 
vestigation shall include inquiry into 
the “affiliated interests” of the plain- 
tiff, the extent and propriety of trans- 
actions with such interests and wheth- 
er they are “in the public interest.” 
This power likewise falls within the 
provisions of § 66. 

[7] The plaintiff contends that it is 
entitled to have the scope of the in- 
quiry more definitely fixed than has 


26 P.U.R.(N.S.) 


been done in the general terms of the 
order, and since the investigation may 
result in a further order by the Com. 
mission affecting the business and 
property of the plaintiff, that the fai). 
ure of the Commission more definitely 
to fix the scope of its investigation re. 
sults in depriving it of due process of 
law in the procedure adopted and 
hence violates its immunities under 
the Constitution of the United States 
and of the state. USCA Const. 
Amend. 14; Const. N. Y. Art. 1, § 6, 

It is clear that the inquisitorial as- 
pect of the investigation is not in vio- 
lation of the due process clause. The 
plaintiff is not deprived of property by 
the inquiry as such, except as to the 
expense involved in the investigation, 
and in this respect, since its business 
is one closely integrated with the pub- 
lic welfare, and since the investigation 
is consonant with the legislative policy 
of the state in the regulation of public 
utilities, it must yield to the reason- 
able exercise of public powers of in- 
quiry into its affairs and subordinate 
its convenience to the valid exercise 
of such powers. 

[8] No precise form of order insti- 
tuting an inquiry by the Commission 
is fixed by statute, whether the investi- 
gation has as its purpose the marshal- 
ling of information pertinent to the 
Commission’s function, or whether it 
has as its purpose a further order di- 
rectly affecting the business and prop- 
erty of a utility. This court cannot 
gratuitously prescribe the form of or- 
der to be made or specify what it shall 
contain in the exercise of a proper leg- 
islative function by a  codrdinate 
branch of the government. The judi- 
cial function here, and it is the only 
one involved, is to see to it that con- 
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stitutional privileges find proper safe- 
guard. 

(9, 10] Upon the argument it was 
conceded by the Commission that the 
investigation may, and probably will, 
result in an order affecting the busi- 
ness and property of the plaintiff. 
Upon the preliminary stages of the 
inquiry certain specifications were 
read into the record amplifying the 
scope of the investigation provided by 
the order. This was by an assistant 
counsel to the Commission. The 
specification was neither conclusive 
upon the Commission, nor, by its ex- 
press terms did it include all the mat- 
ters into which inquiry might be made. 
If the inquiry is conducted within the 
scope of the specifications so made, 
even if when made, they were not fully 
binding upon the Commission, there 
would probably be ample notice to the 
plaintiff of the scope of the investi- 
gation, both as to the relevancy of the 
proof adduced and as to a reasonable 
opportunity to meet it. If the inquiry 
follows that line, plaintiff will be af- 
forded procedural due process. If it 
exceeds the specifications, or, if with- 
out reasonable further specification in 
sufficient time to afford a full oppor- 
tunity to insist upon limitation to rel- 
evant matters and a full opportunity 
to meet and answer the questions 
presented, the plaintiff may, if it 
is aggrieved by the result reached, 
have been deprived of due process of 
law. 

In either aspect, however, I think 
the facts pleaded do not presently re- 
quire equitable intervention to inter- 
fere with the exercise of the legisla- 
tive powers of the Commission. 
Whether the constitutional privileges 
of plaintiff are invaded in such man- 
[16] 
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ner as to require a judicial decree for 
their protection must await the ascer- 
tainment of what is ultimately done 
and the procedure by which the ulti- 
mate order of the Commission has 
been reached. Then by appropriate 
proceedings either to review the ulti- 
mate determination or to restrain its 
enforcement in violation of constitu- 
tional immunities, a remedy will be 
fully available to the plaintiff. No 
such pressing or immediate need for 
judicial intervention exists now, or 
arises from the general nature of the 
order instituting the investigation. 
This is especially so, I think, in view 
of the dual power of the Commission 
to conduct an investigation to ascer- 
tain facts as to matters within its ju- 
risdiction, and an investigation to 
form the basis of an order affecting 
the property of a utility. It is not 
within the judicial power to direct a 
severance of the means of exercising 
those powers at the outset of an inves- 
tigation. 

The motion by the plaintiff for an 
injunction pendente lite is denied. 
The motion by defendants to dismiss 
the complaint on the ground it does 
not state facts sufficient to constitute 
a cause of action is granted. 

[11-13] The proceeding by the 
witnesses to quash the subpoenas is 
governed by the same general princi- 
ples. Their convenience must yield 
to the exercise of a valid governmental 
function by the Commission. Their 
constitutional rights are not invaded 
when they are required to attend and 
be examined as witnesses upon facts 
within their knowledge in the exer- 
cise by the Public Service Commission 
of the power of inquiry and subpcena 
expressly conferred upon it by law. 
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Long ago, Judge Vann, writing for 
the court of appeals, discussed the in- 
fringement upon constitutional rights 
of a witness necessarily incident to the 
valid exercise of the power of sub- 
peena and inquiry. Re Davies (1901) 
168 N. Y. 89, 61 N. E. 118, 56 L.R.A. 
855. “Organized society requires 
some sacrifice of personal liberty by 
its members” he wrote at p. 105, of 
168 N. Y., “and the Constitution 
which organized the state government 
makes liberty subject to due process 
of law. The ultimate question, there- 
fore, is whether it is due process of 
law for the state, through its judicial 
department, to examine a witness in 
order to see whether his testimony is 
material and necessary in a judicial 
proceeding about to be instituted.” 

A witness will be protected against 
a “roving course for the purpose of 
generally prying into” his affairs 
(Dunham v. Ottinger [1926] 243 N. 
Y. 423, 154 N. E. 298, 300) and 
when such a situation is disclosed the 
remedy would seem to be a proceed- 
ing, such as that adopted here, to 
quash, vacate, or modify the subpcena. 
Carlisle v. Bennett (1935) 268 N. Y. 
212, 197 N. E. 220. So it has been 
indicated in respect of a subpoena 
duces tecum. The ultimate test is 
whether the production of the papers 
of a witness is sought in a matter hav- 
ing a “reasonable relation to the sub- 


ject matter under investigation and tp 
the public purpose to be achieved” 
Carlisle v. Bennett, supra, at p. 217 
of 268 N. Y. The test of the power 
to subpoena witnesses and to examine 
them is a compliance with the pur. 
poses and intent of the statute under 
which the power is exercised. Hirsh. 
field v. Craig (1924) 239 N. Y. 98 
145 N. E. 816. See, also, Re Edge 
Ho Holding Corp. (1931) 256 N.Y, 
374, 176 N. E. 537. 

The subpcena served upon the wit. 
nesses are not, in form, subpcenas 
duces tecum. But if, upon the basis 
of the letter from the assistant cour- 
sel to the Commission to counsel for 
the witnesses, outlining the informa- 
tion that will be sought of the wit- 
nesses, which information they cor- 
tend is impossible of being given with- 
out the production of their records 
and books, the subpcenas in effect be 
deemed to require the production of 
papers, the result would not be differ- 
ent. The matters specified clearly pre- 
sent a “proper case” within the powers 
of the Commission to require the pro- 
duction of records and papers. Pub- 
lic Service Law, § 66. See Re Davies, 
supra, Hirshfield v. Craig, supra, and 
Carlisle v. Bennett, supra. 

The application of petitioners to be 
relieved from compliance with the 
subpoenas and to quash the subpcenas 
is denied. No costs. Submit orders. 
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ARKANSAS DEPARTMENT OF PUBLIC UTILITIES 


Re Inductive Interference by Rural 


Electric Lines 


Electricity, § 8 — Inductive interference — Grounded telephone lines — Cost of 
elimination. 

Wit: Certificates of convenience and necessity granted to electric companies and 

cenas rural electric codperatives should not be conditioned in any manner so as 

to require the electric utilities to make compensation to telephone companies 
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for inductive interference. 


[May 5, 1938. Rehearing denied June 24, 1938.] 


... on motion of Department of inductive inter- 

ference by rural electric lines with communication lines; 

electric utilities exempted from obligation to compensate tele- 
phone companies for inductive interference. 


APPEARANCES: Chas. B. Thweatt, 
Attorney, for Arkansas Telephone 
Association; John A. Sherrill, Attor- 
ney, for Rural Electrification Admin- 
istration; Eugene R. Warren, Attor- 
ney, for Arkansas Power & Light 
Company. 


BLaLocK, Commissioner: The 
question before the Department in this 
order is, should certificates of conven- 
ience and necessity granted to electric 
utility companies and rural electric co- 
Operatives for new construction be 
conditioned to require these companies 
to make some compensation in money, 
labor, or materials to the telephone 
companies for the inductive interfer- 
ence which will develop when the new 
electric lines are energized. 

It is difficult to define inductive 
telephone interference because it is a 
technical engineering subject. To the 


telephone user it is noise on the tele- 
phone line sufficiently audible to the 
human ear to interfere with conversa- 
tion. The engineers say this is due 
to magnetic and electrostatic fields 
which induce in the telephone circuit 
magnetic voltages. They say these 
magnetic voltages cause higher range 
harmonics which are audible to the 
human ear. The experts state it is 
not the useful power generated but the 
harmonics and nonuseful power that 
create the interference. The har- 
monics originate at the electric gen- 
erators. No method has been de- 
veloped to date to eliminate the har- 
monics from the electric generators. 
There are two types of telephone 
line construction in general use. The 
metallic telephone line has two wires 
making the circuit completely metallic. 
The wires in this circuit are trans- 
posed, that is, crossed over each other 
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at intervals, which eliminates the in- 
duction of magnetic voltages in the 
telephone circuit from the parallel elec- 
tric lines. The other type is the 
grounded telephone line in which the 
ground replaces the customary second 
wire of the telephone circuit. This 
type of telephone construction is very 
susceptible to inductive interference. 
Telephone engineers agree that the 
only satisfactory method of eliminat- 
ing inductive interference with this 
type of telephone line is to convert 
it to a metallic circuit by the addition 
of a second wire and other minor ap- 
purtenances. 

Inductive interference is not a new 
problem. It arose in earlier years 
when electric systems were developed 
in the cities and towns with existing 
telephone service. The problem was 
not so acute then, however, because 
some of the telephone construction 
was of such a nature in the cities and 
towns that interference did not de- 
velop, and where it did the market for 
both electric and telephone service was 
remunerative enough to justify settle- 
ments mutually satisfactory. Today, 
the problem seldom arises in the cities 
and towns because the telephone com- 
panies use types of construction not 
susceptible to interference from elec- 
tric lines. 

The problem of inductive telephone 
interference has become acute today 
because of a new program to build 
electric lines in the rural areas where 
electric service has not been available. 
The independent and farmer mutual 
telephone companies developed tele- 
phone service in these areas where the 
rural electric lines are now being built 
or proposed to be built. Since the 
telephone market was not so remuner- 


ative in the rural sections and Villages 
as it was in the cities and towns, these 
telephone companies usually resorted 
to the less expensive grounded tele. 
phone line. In some instances, metal- 
lic circuits were built but in the ma. 
jority of cases the grounded type of 
construction was employed. In many 
instances the cost of construction was 
further lowered by using native wood 
poles or by fastening the wires to trees 
or other natural objects along the 
right of way. Due to insufficient in- 
come some of these lines, though still 
in service, have not been kept in good 
repair. 

The Federal government has creat- 
ed the Rural Electrification Adminis- 
tration which makes loans to farmer 
electric cooperatives for the construc- 
tion of rural electric lines. This state 
also has shown an interest in the 
farmer electric codperatives by passing 
Act 324 of 1935, under which the co- 
Operatives may incorporate. Since the 
passage of this act a phenomenal de- 
velopment of rural electrification is 
taking place in Arkansas. The pri- 
vate electric utilities have also shown 
increased interest in the development 
of rural electric markets. 

The REA co6peratives and the pri- 
vate electric utilities are expanding 
their service in the rural markets. 
Like the telephone companies, they 
have had to develop cheaper and safer 
types of construction. They reduced 
the cost of construction of their lines 
because the thinly settled rural mar- 
kets would not produce sufficient rev- 
enue to justify the more expensive 
types used in the urban markets. 

The problem of economy and safe- 
ty makes it necessary for the codpera- 
tives and the private electric utilities 
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to use the multigrounded type of elec- 
tric line in the rural areas. In this 
type of construction one of the wires 
of the electric circuit is grounded at 
intervals along its length by which 
the earth becomes a partial conductor 
of the return current. The multi- 
grounded electric lines are some cheap- 
er and much safer than the Delta type 
of construction which does not utilize 
the ground as a partial conductor. 

The problem was first brought be- 
fore the Department when the State 
Forestry Commission asked the De- 
partment to condition a certificate of 
convenience and necessity of the Ar- 
kansas Power & Light Company be- 
cause the construction of the power 
company lines would cause inductive 
interference with the telephone lines 
of the Forestry Commission. The De- 
partment ruled that the power com- 
pany’s certificate should not be con- 
ditioned because of inductive telephone 
interference. 

The independent and farmer mu- 
tual telephone companies were not par- 
ties and did not participate in the State 
Forestry Commission Case (20 P.U.R. 
(N.S.) 473). 

The independent telephone com- 
panies through their Arkansas State 
Telephone Association made complaint 
to the Department. Thereupon, the 
Department, on its own motion, or- 
dered a hearing on March 11, 1938, 
to determine the feasibility of adopt- 
ing standard rules regarding induc- 
tive interference and the granting of 
certificates of convenience and neces- 
sity for the construction of electric 
lines. The hearing was held on the 
date set. Representatives of the Ar- 
kansas State Telephone Association, 
the rural electric codperatives, and var- 
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ious private electric companies were 
present. 

The principle of inductive interfer- 
ence was well known to the telephone 
industry before any existing grounded 
telephone lines were built. The tele- 
phone industry used the grounded type 
extensively during its early develop- 
ment. Some of the major telephone 
companies gradually converted their 
grounded lines to the metallic type 
when the electric industry developed 
generating stations using alternating 
current. The alternating current gen- 
erators did not come into general use 
in the electric industry until the be- 
ginning of the present century. The 
telephone industry knew the effect of 
inductive interference as soon as al- 
ternating current electric lines were 
built parallel to existing telephone 
lines. 

The possibility of inductive inter- 
ference was well established before the 
construction of the existing grounded 
telephone lines in this state. It is be- 
yond a reasonable doubt that those re- 
sponsible for this construction knew 
that their telephone lines would be 
subject to inductive interference if at 
some future date parallel electric lines 
were constructed. The grounded lines 
were constructed because of economy, 
serviceability, and feasibility. 

The owners of existing grounded 
telephone lines knew at the time of 
their construction that the state had 
granted electric companies the same 
right to use the streets and highways 
that had been granted to them. The 
state legislature in an act passed in 
1885 granted the telephone companies 
the right to use the public highways 
and streets of the cities and towns for 
the construction of their lines, pro- 
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-vided they did not obstruct the ordi- 
nary use of the public highways and 
streets. (Pope’s Digest, § 4991.) 
The legislature granted the same 
rights to the electric companies in 
1907. (Pope’s Digest, § 5045.) Since 
1907 both telephone and electric com- 
panies have had equal rights to use 
the highways whenever either desires 
to exercise that right as provided by 
law. Prior exercise of this right 
should not in any way abridge the 
right of the other to a like exercise 
when done according to law. 

It is conceded that if the construc- 
tion of a new electric line makes neces- 
sary any relocation of the telephone 
line, or other physical damages are 
incurred, the electric company is lia- 
ble for damages and the Department 
is within its jurisdiction to condition 
the certificate of convenience and ne- 
cessity, requiring the electric company 
to compensate for physical damages 
incurred. 

Shall the Department, however, 
condition the certificate of an electric 
company where there are no physical 
damages but inductive interference de- 
velops? It is beyond question that the 
inductive interference makes inopera- 
tive or impairs the telephone system 
so long as it remains the grounded 
type. Even though there is no physi- 
cal damage and the grounded tele- 
phone system is in every physical re- 
spect as it was before the electric line 
was constructed, its usefulness is im- 
paired or destroyed. The business and 
potential earning capacity of the line 
is affected. Yet the telephone com- 
pany knew this would happen when 
it constructed the line if at a later date 
the electric company exercised its 
right to build an electric line along 
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that route. The telephone compan 
knew that this risk could be avoide; 


feasible type of construction, the tele. 
phone company chose to build tha 
type of line. 


company builds its line, or should that 
cost be borne by the electric com. 
pany? 

Regardless of the type of construc. 
tion of electric lines, that is, whether 
multigrounded or Delta connected, if 
there is a substantial distance paral- 
leled severe interference will develop, 
In other words, there is no way the 
electric company can prevent interfer- 
ence even where the best engineering 
practice is used. On the other hand, 
the telephone company can eliminate 
the interference by metallicizing its 
circuits or by metallicizing the parallel 
portions and using repeating coils. 

The Department finds that the tele- 
phone companies were fully aware of 
the risk of inductive interference when 
they constructed their grounded tele- 
phone lines ; that they knew the electric 
companies had the same right to use 
the streets and highways; that they 
have enjoyed the benefits derived from 
the use of the grounded type of tele- 
phone line during the interim between 
the time of their construction and the 
construction of the electric line; and 
therefore, they are responsible for the 
improvements in their lines necessary 
for the elimination of inductive inter- 
ference. 

The Department is fully aware that 
some small telephone companies will 
not be financially able to convert their 
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lines to the metallic type and that con- 
sequently some rural people will lose 
their telephone service. Yet, on the 


other hand, if the electric companies 
and rural electric codperatives were re- 
quired to pay the cost of converting 
the grounded telephone lines to the 
metallic circuits, some rural people 
would thereby be denied electric serv- 


ice. 

If the electric companies and rural 
electric codperatives were required to 
compensate the telephone companies 
for conversion of grounded telephone 
lines it would mean that ultimately the 
electric consumers would pay this cost, 
whereas, if the telephone companies 
assume the costs, the telephone sub- 
scribers must ultimately pay them. Is 
it fair to require the electric consum- 
ers to pay the costs of bringing the 
telephone service up to a standard re- 
quired when both services are offered 
along the same road or street? The 
Department believes that each utility 
consumer should pay the costs of the 
utility service required by him. 

When the state granted utility com- 
panies the right to use the streets and 
highways it recognized the importance 
of utility service to its citizens. When 
a telephone company exercises the 
right granted to it by the state to use 
the public thoroughfares it assumes 
the responsibility of using any known 
practical type of construction which 


will make it possible for electric com- 
panies using the best practical stand- 
ards of construction to utilize the same 
thoroughfares. 

The Department believes that a 
telephone company, by prior develop- 
ment of its service, cannot abridge the 
rights of citizens to obtain electric 
service. The electric company which 
builds its properties after the tele- 
phone company has developed does not 
have a right to willfully destroy exist- 
ing telephone property. In the present 
case, however, the electric companies 
have used the best engineering skill in 
the construction of their electric lines. 
The telephone companies have utilized 
a type of construction highly suscepti- 
ble to interference. It is the duty and 
responsibility of the telephone com- 
panies to bring their construction up 
to a standard that will eliminate in- 
ductive interference. 

It is therefore ordered: 

That certificates of convenience and 
necessity granted to electric utility 
companies and rural electric codpera- 
tives shall not be conditioned in any 
manner so as to require the electric 
companies and cooperatives to make 
compensation to the telephone com- 
panies for inductive interference. 


Thomas Fitzhugh, Chairman, and 
Max A. Mehlburger, Commissioner, 
concur. 
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Re Public Service Electric & Gas Company 
[Docket Nos. IT-5479-5481, Opinion No. 33.] 


Consolidation, merger, and sale, § 4.4 — Jurisdiction of Commission — Interstate 
networks — Merger with regulated utility. 
1, The Federal Power Commission has jurisdiction of applications of a 
public utility corporation to merge into it electric corporations which con- 
stitute a part of an interstate power network, since such corporations are 
“persons” within the definition of the Federal Power Act which prohibits 
any public utility from merging its facilities with those of any other person 
without first having secured permission from the Commission to do s0, p. 


253. 


Consolidation, merger, and sale, § 18 — Interstate networks — Public interest — 
Determining factors. 


2. The Federal Power Commission must determine whether a proposed 
merger of electric utilities will tend to promote or retard the regional in- 
tegration of facilities, stimulate or discourage utilization of power resources, 
increase or decrease rates and efficiency of service, strengthen or weaken the 
utility’s financial structure, or improve or injure the position of investors, 
and whether it runs counter to any principle of law, in determining whether 
the merger will be “consistent with the public interest” within the meaning 
of the Federal Power Act, p. 253. 


Consolidation, merger, and sale, § 18 — Balancing of conveniences. 


3. The Commission must weigh the advantages against the disadvantages 
of a proposed merger of public utility corporations and attempt to arrive at 
a just conclusion on all the facts where such merger is neither altogether 
good nor altogether bad, p. 253. 


Leases, § 1 — Long-term — Public interest. 


4. Long-term leases of public utility facilities are altogether bad from the 
public viewpoint when they purport to establish a set of public utility stock- 
holders with no responsibilities of management or control and with a high 
yield insured in practical perpetuity on securities which may have been is- 
sued out of all proportion to the actual legitimate original cost or value of 
the underlying properties, p. 254. 
Leases, § 1 — Long-term — Public interest. 

5. Long-term leases of public utility facilities are bad both for the lessee 
and for the public, where the stocks of the lessor companies appear to be 
seriously inflated and where the rate of return thereon is far in excess of 
the normal rate of interest which the lessee would be required to pay for 
funds borrowed in the open market, p. 254. 


Consolidation, merger, and sale, § 18 — Objections. 


6. The Commission cannot ignore an application to merge electric utilities 
constituting part of an interstate network merely because, in extricating 
applicant from an unfortunate situation, measures must be adopted which 
under ordinary circumstances it would not approve, p. 254. 
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Consolidation, merger, and sale, § 19 — Public interest — Balancing of conven- 


iences. 


7, The Commission will approve a proposed merger of electric utilities con- 
stituting a part of an interstate network, where it is clear that the advan- 
tages outweigh the disadvantages and where the proposed merger will be 
consistent with public interest, p. 256. 


Security issues, § 44 — Long-term bonds — Interest rates. 
Criticism by Federal Power Commission of the issuance of bonds which 
will not mature for a hundred years, which will bear rates of interest in excess 
of rates at which the issuing company can borrow money in the open market, 
and which may not be redeemed in advance of maturity, p. 254. 


(Scott, Commissioner, dissents.) 
[November 1, 1938.] 


oe by a public utility company for authority to 
merge into it certain electric corporations; granted. 


APPEARANCES: Wendell J. Wright 
and George H. Blake, Attorneys, for 
the applicant; Oswald Ryan, General 
Counsel, Mortimer Weinbach, and 
Robert S. Keebler, Attorneys, for the 
Commission. 


By the Commission: Public Serv- 
ice Electric and Gas Company of New- 
ark, New Jersey, filed with the Com- 
mission three several applications un- 
der § 203 of the Federal Power Act 
(16 USCA § 824b) seeking author- 
ization for the merger into it of South 
Jersey Gas, Electric and Traction 
Company, Paterson and Passaic Gas 
and Electric Company, and Gas and 
Electric Company of Bergen County ; 
such mergers to be consummated in 
conformity with the procedure pre- 
scribed by the laws of the state of 
New Jersey, in which state said cor- 
porations are organized and carry on 
their business. Each application chal- 
lenges the jurisdiction of the Commis- 
sion, and states that it is filed, without 
waiver of legal rights, to avoid all risk 
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of incurring the grave penalties au- 
thorized by the act. 
Public hearings were duly held, and 
no protests or objections were made. 
In view of the similarity of the 
problems presented, the three applica- 
tions are here jointly considered. 


Findings of Fact 


The pertinent facts are shown to be 
as follows: 

1. All the companies involved are 
corporations organized and existing 
under the laws of the state of New 
Jersey; all are subsidiaries in the sys- 
tem of Public Service Corporation of 
New Jersey, a nonregistered public 
utility holding company ; all the facili- 
ties involved are located within the 
state of New Jersey; and all the pro- 
posed mergers have heretofore been 
authorized by the Board of Public 
Utility Commissioners of said state. 

2. The applicant Public Service 
Electric and Gas Company owns and 
operates an extensive electric system 
whereby it generates, transmits, and 
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distributes electric energy for public 
consumption within the state of New 
Jersey. Its transmission lines are in- 
terconnected at the New Jersey-Penn- 
sylvania and the New Jersey-New 
York state boundaries with those of 
other public service companies, where- 
by it transmits and receives electric 
energy in interstate commerce. 

3. Each of the three subsidiary 
companies here sought to be merged 
owns branch electric transmission 
lines and local distribution facilities, 
which are held and operated by the 
applicant under long-term lease and 
which constitute an integral part of 
the applicant’s unified electric system. 
All the energy for the leased facilities 
is supplied through the applicant’s 
primary transmission lines from its 
own generating plants and interstate 
connections. 

4. All these leases are of a common 
pattern. Originally executed to the 
parent holding company as lessee and 
later assigned to the applicant, each 
lease provides that the lessee shall pay 
all interest charges on the lessor’s 
bonded indebtedness and all expenses 
incident to the periodic renewal there- 
of; all taxes, insurance, and other 
fixed charges; all sums necessary to 
maintain, repair, alter, replace, im- 
prove, and extend the leased facilities ; 
the sum of $1,000 a year to maintain 
the lessor’s official staff; and semian- 
nual rentals sufficient to yield to the 
lessor’s stockholders a stipulated net 
return for the duration of the lease. 
The lessee is granted the right to 
add to, remove, improve, alter, re- 
place, abandon, or sell and convey any 
part of the leased property or fran- 
chises, subject to certain general pro- 
visions relating to compliance with 
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mortgage conditions and reinvestment 
of proceeds; and at the expiration o, 
earlier termination of the lease, the 
lessee is required to return and gyr. 
render to the lessor the demised rights, 
privileges, premises, and property, and 
all improvements, additions, and ex. 
tensions thereto. 

The South Jersey lease was exe. 
cuted on June 1, 1903, for a term of 
900 years; and requires the payment 
of annual rentals in the sum of $480- 
000 (or 8 per cent per annum on the 
lessor company’s common stock, of 
the par value of $6,000,000), and in- 
terest at the rate of 5 per cent per 
annum on the lessor company’s bonded 
indebtedness in the principal amount 
of $14,992,000. 

The Paterson and Passaic lease 
was also executed on June 1, 1903, 
for a term of 900 years; and requires 
the payment of annual rentals in the 
sum of $250,000 (or 5 per cent per 
annum on the lessor company’s com- 
mon stock, of the par value of $5,000,- 
000), and interest at the rate of 5 per 
cent per annum on the lessor com- 
pany’s bonded indebtedness in the 
principal amount of $5,000,000. 

The Bergen county lease was exe- 
cuted on March 30, 1905, for a term 
of 999 years; and requires the pay- 
ment of annual rentals in the sum of 
$100,000 (or 5 per cent per annum 
on the lessor company’s common 
stock, or the par value of $2,000,000), 
and interest at the rate of 5 per cent 
per annum on the lessor company’s 
bonded indebtedness in the principal 
amount of $5,000,000. 

The leased properties embrace all 
the franchises and facilities of the 
lessor companies, gas and electric, and 
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pany transportation facilities as well. 
All the leases were executed in 
strict conformity with the provisions 
of a general enabling act passed by the 
legislature of New Jersey in 1899 
(N. J. Laws of 1899, Chap. 150). 


5. Inventories of the leased prop- 


the actual legitimate original cost of 
the properties or their fair value, and 
these facts are not shown; nor have 
records been found whereby such facts 
may now be accurately determined. 
The prior history of the lessor com- 
panies and the low initial rentals under 
the leases do indicate, however, that 
the par value of the outstanding se- 
curities of the lessor companies was 
greatly in excess of both the original 
cost and the fair value of the proper- 
ties existing when the leases were exe- 
cuted; and that such securities were is- 
sued largely in anticipation of future 
growth and excessive profits, at a 
time before systematic governmental 
supervision of public utilities had be- 
gun. 

6. The lessee has expended mil- 
lions of dollars in the alteration, im- 
provement, and extension of the leased 
properties ; and their present fair value 
is stated to be greatly in excess of 
the par value of the outstanding secu- 
rities. 

All of the lessee’s expenditures with 
respect to the leased properties, and all 
retirements and reserves, have been 
recorded on its own books of account, 
and not on the books of the lessor com- 
panies. The lessee has kept no sep- 
arate records of the properties of the 
several lessor companies, and has made 
no distinction on its books between 
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the properties which it holds under 
lease and those which it owns in fee. 
At this time it would be difficult, if 
not impossible, to segregate the prop- 
erties with any degree of accuracy. 

7. The applicant’s utility operations 
have been highly successful, and its 
credit rating is excellent. Its bal- 
ance sheet as of July 31, 1937, shows 
total fixed assets (recorded at actual 
cost) of $374,657,279.74, with long- 
term debt of $100,058,309.37, total 
reserves of $86,419,411.37, and total 
surplus of $11,682,287.82. Its net in- 
come for the year ended July 31, 1937, 
was $28,099,164.14. Within recent 
years the applicant has refunded with- 
out selling expense $75,000,000 of its 
first mortgage indebtedness in two se- 
ries of 30-year bonds at gross interest 
rates of 34 and 34 per cent, respec- 
tively. 

8. For more than ten years the ap- 
plicant and its parent company have 
been engaged in a systematic effort to 
acquire in fee all leased properties, in- 
cluding those here involved and many 
others in like situation; and to this 
end they have purchased the stocks of 
the lessor companies as favorable op- 
portunity was presented. From time 
to time various offers have been made 
to the lessor companies’ stockholders, 
both of cash and substituted securities. 
In 1927 the applicant, having acquired 
more than two-thirds of the stocks of 
certain of the lessor companies, under- 
took, pursuant to the merger laws of 
the state of New Jersey but against 
the dissent of minority stockholders, 
to effect mergers with such companies 
under a plan whereby the stockholders 
would receive the applicant’s 6 per cent 
preferred stock, par for par, callable 
after three years at 110, in exchange 
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for their outstanding stocks. The dis- 
senting stockholders filed a bill to en- 
join the mergers, and the New Jersey 
court granted the relief prayed for; 
holding that the majority stockholders 
had no equitable right to force the 
minority to accept preferred stock, re- 
deemable within three years, for 
stocks whose dividends “are insured 
in practical perpetuity, underwritten, 
as they are, by the entire Public Serv- 
ice system.” Outwater v. Public 
Service Corp. (1928) 103 N. J. Eq. 
461, 143 Atl. 729, affirmed (1929) 
104 N. J. Eq. 490, 146 Atl. 916. 

9. The present plan of merger is 
an attempt to acquire in fee the fran- 
chises and properties of the lessor com- 
panies in a manner consistent with the 
decree of the New Jersey courts. 

Under this plan the applicant will 
assume the outstanding indebtedness 
of the three lessor companies and will 
issue its first and refunding mortgage 
bonds, par for par, for the outstand- 
ing capital stocks. These bonds will 
be noncallable, will mature in the year 
2037, and will bear interest at the same 
rate as the dividend yield on the now 
outstanding stocks. 

Approval of the plan has been ob- 
tained from the formerly dissenting 
stockholders. 

Under the plan, all lessor company 
stocks now held by the applicant will 
be canceled, of par value as follows: 
South Jersey, $170,600; Paterson and 
Passaic, $4,123,200; Bergen county, 
$316,500. 

The plan involves the issuance of 
100-year term noncallable bonds in 
amounts as follows: 

For South Jersey stock, $5,829,400, 
with interest payable semiannually at 
the rate of 8 per cent per annum; 
26 P.U.R.(N.S.) 


For Paterson and Passaic sto¢ 
$876,800, with interest payable seni 
annually at the rate of 5 per cent pe 
annum ; 

For Bergen county stock, $1,683. 
500, with interest payable semianny. 
ally at the rate of 5 per cent pe 
annum. 

The aggregate amount of the les. 
or companies’ bonded indebtedness 
which the applicant will assume, js 
$24,992,000, with interest payable 
semiannually at the rate of 5 per cent 
per annum. 

The total principal amount of the 
bonds to be issued and assumed in con- 
nection with these mergers is there- 
fore $33,381,700; of which $27,552, 
300 will bear interest at the rate of 5 
per cent per annum, and of which 
$5,829,400 will bear interest at the 
rate of 8 per cent per annum. 

10. The provisions of the present 
plan are represented to be the most fa- 
vorable and least burdensome which 
the applicant has been able to obtain 
from the outstanding stockholders 
after extended negotiations. 

11. Having already recorded in its 
fixed capital accounts all expenditures 
for alterations, extensions, and im- 
provements of the leased properties, 
the applicant proposes, immediately 
upon consummation of the mergers, 
to add to its plant account the plant 
accounts as carried on the books of the 
several lessor companies; and in due 
course thereafter to set up its books 
in conformity with the Commission’s 
uniform system of accounts, making 
such revaluation of the acquired prop- 
erties as an exhaustive investigation 
of the underlying facts may require. 

12. The lessor company securities 
now owned by the applicant were for 
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the most part acquired at less than 
par, the net discount being: 


4s to South Jersey stock and 

“bonds now owned by the ap- 
plicant : 

As to Paterson and Passaic stock 
now owned by the applicant .. 

As to Bergen county stock and 
bonds now owned by the ap- 
plicant 


$293,866.67 
709,645.00 


284,450.00 


Total discount . $1,287,961.67 


The applicant’s parent corporation, 
Public Service Corporation of New 
Jersey, also owns stocks of the three 
lessor companies, which it acquired in 
its efforts to facilitate the merger 
program, of par value as follows: 
South Jersey stock, $1,576,300; Pat- 
erson and Passaic stock, $12,088; 
Bergen county stock, $181,200. 


It is this plan of merger which we 
are now called upon to approve; or, 
in the alternative, to dismiss the ap- 
plications for want of jurisdiction. 


Jurisdiction 


[1] Section 203 of the Federal 
Power Act (16 USCA § 824b (a)) 
provides that 

“No public utility shall sell 
its facilities or by any means 
whatsoever, directly or indirectly, 
merge or consolidate such facilities 
or any part thereof with those of any 
other person without first hav- 
ing secured an order of the Commis- 
sion authorizing it to do so.” 


The applicant is admittedly a “pub- 
lic utility’ within the meaning of the 
act. But the applicant takes the posi- 
tion that the lessor companies are not 
“public utilities,’ and that therefore 
§ 203 does not apply. It has filed 
these applications quia timet, and 
would be content if all should be dis- 
missed, 
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The act provides that “no public 
utility” shall merge its facilities with 
those of any other “person” without 
the approval of the Commission. A 
“person” is defined as “an individual 
or a corporation” (§ 3). All the les- 
sor companies are “persons” within the 
definition of the act. 

The word “facilities” is not defined 
by the act. Since all the lessor compa- 
nies with which we are here concerned 
own electric facilities constituting an 
integral part of a large interstate net- 
work, and since the proposed transac- 
tions are true corporate mergers, it 
is unnecessary here to decide whether 
§ 203 would apply if the facilities were 
entirely detached and local in charac- 
ter and if they were being acquired by 
purchase instead of merger. 

We conclude that the Commission 
has jurisdiction of the applications 
now under consideration. 


Consistency with Public Interest 


[2,3] Section 203 further provides 
that 

“After notice and opportunity for 
hearing, if the Commission finds that 
the proposed disposition, consolida- 
tion, acquisition, or control will be 
consistent with the public interest, it 
shall approve the same.”’ 

The criterion “consistent with the 
public interest” is necessarily a broad 
and comprehensive standard embrac- 
ing consideration of all the statutory 
purposes which the act was designed 
to accomplish. We must determine 
whether the proposed transaction will 
tend to promote or retard the regional 
integration of facilities, whether it 
will tend to stimulate or discourage 
utilization of power resources, wheth- 
er it will tend to increase or decrease 
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rates and efficiency of service, wheth- 
er it will tend to strengthen or weaken 
the applicant’s financial structure, 
whether it will improve or injure the 
position of any class of investors, 
whether it runs counter to any estab- 
lished precept or principle of law. 
Where the proposal is not altogether 
good nor altogether bad, we must 
weigh the advantages against the dis- 
advantages and attempt to arrive at a 
just conclusion on all the facts. 


The long-term leases. 

[4, 5] We regard the long-term 
leases, from which the applicant now 
seeks to escape, as altogether bad. 
From the public viewpoint they are 
vicious in principle, purporting to es- 
tablish a set of public utility stockhold- 
ers, with no responsibilities of man- 
agement or control, and with a high 
yield “insured in practical perpetuity” 
on securities which may have been is- 
sued out of all proportion to the ac- 
tual legitimate original cost or value 
of the underlying properties. 

There can be no disagreement as 
to the desirability of putting an end to 
these leases. They were executed at 
a time when the laws governing pub- 
lic utility companies were imperfectly 
developed and systematic state regu- 
lation was almost unknown. They 
present an anomalous situation. It is 
worthy of note that, in so far as our 
researches have disclosed, no such 
long-term lease of public utility prop- 
erties has been authorized since the 
establishment of Public Service Com- 
missions by the several states. The 
Board of Public Utility Commission- 
ers of the state of New Jersey, cre- 
ated in 1911, has expressly disapproved 
such leases. In Re Public Service R. 
26 P.U.R.(N.S.) 


Co. P.U.R.1918E, 910, 923, the Board 
said: 

“Fixed leases are in opposition to 
regulation, because under the head 
thereof a utility could secure a return 
to which, under proper utility regula- 
tion, it might not be entitled; and the 
abuse of leases of this character js 
more marked where the lessor and 
lessees are so correlated as to be prac- 
tically under the same control. The 
same abuses may exist under leases of 
this character as have heretofore been 
known to exist through the practice 
of holding companies, which abuses 
our state has sought to eliminate or 
curtail through prohibitory legislation. 
To secure the complete advantage and 
benefit of regulation, all charges 
should be carried as far as possible by 
the operating utility, rather than in- 
directly by means of long-term leases 
of a nonoperating company, under 
which the rental paid might be in ex- 
cess of a fair return on the fair value 
of the property.” 

If the rentals were no higher than 
a normal rate of interest on the funds 
prudently invested in the leased prop- 
erties, the situation would be tolerable, 
although regrettable; but where, as 
here, the stocks of the lessor compa- 
nies appear to be seriously inflated and 
where the rate of return thereon is far 
in excess of the normal rate of inter- 
est which the lessee would be required 
to pay for funds borrowed in the open 
market, the situation is vicious both 
for the lessee and for the public. 


It is therefore highly desirable that 
these leases be terminated. 


The 100-year bonds. 
[6] But in the termination of these 
leases we do not relish the thought of 
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RE PUBLIC SERVICE ELECTRIC & GAS CO. 


approving bonds, even incidentally and 
py indirection (for we have no juris- 
diction over the proposed securities as 
such, by reason of the exemption con- 
tained in § 204(f) of the act), which 
will not mature until the year 2037 
and which will bear rates of interest 
far in excess of the rates at which the 
issuer can borrow money in the open 
market. 

Since the year 1935, when this 
Commission was given jurisdiction 
over the security issues of electric 
utilities operating in interstate com- 
merce, we have never approved a bond 
issue maturing beyond a period of 
thirty years. Deterioration, obsoles- 


cence, invention, and the known muta- 
bility of human institutions tend to 
make it unsafe to issue such securi- 
ties for a period as long as here pro- 
posed. 


The danger of a long-term bond is- 
sue is further increased when it may 
not be redeemed in advance of its 
maturity. 

The danger is still further increased 
when the long-term issue bears an ab- 
normally high rate of interest. 

All these evils exist in the appli- 
cant’s proposed bond issues. These 
distasteful provisions are tolerable 
only if they are inescapable. 

We have canvassed the situation in 
vain to discover some method by 
which the noxious leases might be 
terminated without the necessity of 
approving a plan of merger which in- 
volves the issuance of these objection- 
able bonds. The applicant has not 
been able to find any other means of 
escape. In view of the decision of the 
New Jersey courts in the Outwater 
Case, supra, and in view of the appli- 
cant’s testimony in the present cases, 
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we are forced to assume that the stock- 
holders of the lessor companies cannot 
be induced to accept bonds of shorter 
term or lower yield. 

The stockholders of the lessor com- 
panies have legal rights which became 
vested at a time when corporate prac- 
tices not tolerated today were permit- 
ted to flourish, and those rights are 
now protected by constitutional guar- 
anties. The applicant must recognize 
the existence of these rights and make 
the best of a bad situation; and it 
would not be a helpful or constructive 
attitude for this Commission in right- 
eous indignation to pass by on the 
other side and ignore the applicant’s 
petition merely because, in extricating 
the applicant from its unfortunate sit- 
uation, measures must be adopted 
which under ordinary circumstances 
we would not approve. 


Advantages and disadvantages. 

Weighing the equities of the situa- 
tion, we find that the following ad- 
vantages will accrue from consum- 
mation of the proposed mergers: 

1. They will simplify the appli- 
cant’s corporate structure and will 
eliminate artificial and unnecessary 
corporate relationships. 

2. They will not increase the appli- 
cant’s financial burden; but, on the 
contrary, will result in some savings, 
particularly with respect to taxes. 

3. They will further improve the 
applicant’s financial position by sub- 
stituting fee ownership for leaseholds, 
thereby broadening the market for the 
applicant’s securities. 

4. They will avoid all confusion 
with respect to determining what prop- 
erties belong to the lessors and what 
properties belong to the lessee. 
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5. They will insure the applicant’s 
permanent retention of the leased prop- 
erties together with all improvements 
and additions thereto; which would 
otherwise revert to the lessors upon 
termination of the leases. 

6. The obligation to pay a high 
yield on the outstanding securities will 
be reduced from a term of 900 years 
to a term of 100 years. 

7. The applicant will acquire all the 
franchises and public rights now vest- 
ed in the lessor companies, certain of 
which are nonassignable under the 
laws of New Jersey and could not be 
acquired by purchase. 

8. Furthermore, the annual rentals, 
which are technically a part of the 
applicant’s operating expenses and 
theoretically if not actually a burden 
upon the ratepayers, will be converted 
into interest on long-term debt, which 
is not an operating expense but merely 
a charge against income. 

Against these positive advantages, 
we face these disadvantages : 

1. Although the amount of annual 
interest to be paid on the 100-year 
bonds will be no greater than the 
amount of dividends now required to 
be paid for 900 years on the lessor 
company stocks, the proposed bond 
issues are objectionable both as to 
term and as to rate of yield. 

2. Any inflation which now may 
exist in the lessor company stocks will 
be carried over into the substituted 
bond issues. 


Conclusion 


[7] It is clear to us that the ad- 
vantages outweigh the disadvantages ; 
that the proposed mergers will be con- 
sistent with public interest; and that 
we should grant our approval, subject 


to adequate precautions and safe. 
guards. 

We are particularly anxious tha 
whatever inflation may exist in cop. 
nection with the proposed bond issues 
shall not be carried into the applicant's 
fixed capital accounts. In reflecting 
the acquisition of the leased proper- 
ties upon its books of account, the 
applicant should not increase its plant 
account beyond the amount which it 
and those in privity with it shall have 
actually paid and assumed in acquir- 
ing the securities of the lessor com- 
panies. 

On this basis of reflecting the re- 
sults of the mergers, some element of 
inflation may temporarily be intro- 
duced into the applicant’s plant ac- 
counts ; and, for this reason, any pub- 
lic statement of assets made by the 
applicant prior to a determination of 
the original cost of the acquired prop- 
erties should be accompanied by a note 
showing the basis on which the ac- 
quired properties have been recorded. 

The applicant should be allowed no 
more than six months within which 
to revise its records as to these prop- 
erties in conformity with the Com- 
mission’s uniform system of ac- 
counts; at the end of which time a re- 
port should be made to the Commis- 
sion showing the manner in which this 
was done. 

An order of approval in accordance 
with this opinion will therefore be en- 
tered in each of these three cases, with 
the usual qualifying provisions. 


Scott, Commissioner, dissenting: 
I am unable to concur in the decision 
of the majority of the Commission in 


this case. I conceive it to be the duty 
of the Commission, in passing upon 
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RE PUBLIC SERVICE ELECTRIC & GAS CO. 


an application for an approval of a 
proposed merger to determine wheth- 
er the merger, in the manner and form 
proposed to the Commission, is inher- 
ently consistent with the public inter- 
est. The duty of the Commission 
should not be restricted merely to a 
determination of whether a proposed 
merger will improve an admittedly 
bad state of facts. Before the Com- 
mission should place its stamp of ap- 
proval on any proposed merger, there 
should be a showing that the results 
flowing from the transaction will at 
least reasonably approximate sound 
standards of utility regulation. 

In the instant case, the applicant is 
requesting the Commission to approve 
amerger which includes as a compon- 
ent part in its consummation the is- 
suance of 100-year term noncallable 
bonds bearing interest rates of 5 per 
cent and 8 per cent, in aggregate prin- 
cipal amount in excess of the cost of 
properties underlying the securities 
for which the bonds are exchanged, 
and with no sinking fund provided for 
by the indenture under which the 
bonds will be issued. A merger ac- 
companied by such financing, in my 
opinion, is intrinsically not consistent 
with the public interest. I have al- 
ready indicated my refusal to approve 
a transaction which involved the mort- 
gaging of utility property in excess 
of the value of such property (see 
George B. Evans, Trustee for St. 
Louis Gas & Coke Corp. Docket Nos. 
IT-5472, IT-5476 [23 P.U.R.(N.S.) 
518, 525]). In the instant case the 
vice in the proposal before the Com- 
mission is that it will result in sad- 
dling upon a utility the obligation to 
pay a fixed interest charge out of all 
proportion to the rate of interest at 


which the utility could borrow money 
in the open market, for a period of 
time far in excess of the life of the 
properties represented by the indebt- 
edness. The applicant will be required 
to pay as high as 8 per cent upon a 
fixed sum representing the inflated val- 
ues of acquired properties long after 
such properties will have been retired 
from public service. It is inevitable 
that the consuming, as well as the in- 
vesting public, suffers whenever a util- 
ity is required to meet fixed charges 
on an indebtedness that is not repre- 
sented by property used or useful in 
the public service. 

The majority opinion adverts to the 
objectionable features of the proposed 
bond issues but nevertheless approves 
the merger on the assumption that the 
stockholders of the lessor companies 
cannot be induced to accept bonds of 
shorter term or lower yield. Can it 
be said, on the basis of the record made 
in this case, that if this Commission 
were to deny the pending application 
for the reason that the proposed fi- 
nancing is obnoxious to the public in- 
terest, that the applicant would be un- 
able to submit a better plan? In a 
case where a proposed merger is in- 
herently objectionable from the stand- 
point of the public, the possibility of 
an alternative proposal is not, in my 
opinion, exhausted unless the Commis- 
sion denies the pending application, 
thereby permitting the applicant to 
bring forward a sounder proposal. 

If it be true that in the case of origi- 
nal financing the Commission would 
reject a transaction such as here pro- 
posed for the reason that such financ- 
ing would inevitably create an undue 
hardship on the consuming and invest- 
ing public, a similar obligation rests 
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upon the Commission in the case of 
a refinancing incident to a proposed 
merger. The views of the regulatory 
agency in which the public conscience 
has been reposed may then be brought 
to bear in effectuating a financial ar- 
rangement more conducive to the pub- 
lic interest. It is not unlikely that the 
holders of the outstanding securities 
of the lessor companies would be will- 
ing further to relax their unconscion- 
able grip upon the applicant company 
if this Commission were to reject the 
proposed transaction on the grounds 
that its consummation would have an 
adverse effect upon the interests of the 
public. 


The pending application, as ap- 
proved by this Commission, would in 
effect perpetuate for 100 years the in- 
herent vice in the present situation 
which it is intended to supplant. In 


order that the consuming and invest- 
ing public may derive a benefit 100 
years from now, I am not willing to 
approve a proposed transaction which, 
even in our present inchoate stage of 
regulation, does violence to sound 
principles of utility financing. 

I am not satisfied that the provi- 
sions in the Commission’s order re- 
garding the accounting method which 
will be used in reflecting the results of 
the merger justifies approving the ap- 
plication. This provision merely re- 


quires that intangibles and inflationary 
elements which will be introduced into 
the accounts of the applicant as a re. 
sult of the proposed merger be set 
forth on its books subsequent to their 
entry. In this respect the order does 
no more than to exact of the applicant 
what it is already required to do under 
the Commission’s Uniform System of 
Accounts. I believe that the applicant 
should be permitted to enter on its 
books no more than the original con- 
struction cost of the utility facilities 
to be acquired from the lessor com- 
panies and to enter the other assets to 
be acquired in appropriate accounts at 
no more than their present values. In 
my opinion, if the merger is to be ap- 
proved, the Commission’s order should 
be conditioned upon the applicant 
making immediate determination of 
the proper costs and values and sub- 
mitting them to the Commission for 
approval prior to entry in its accounts 
and before the Commission’s authori- 
zation in this matter becomes finally 
effective. 

In conclusion, therefore, I am com- 
pelled to withhold my approval of the 
proposed merger. To acquiesce in the 
proposal of the applicant company is 
to lend the imprimatur of the Commis- 
sion to a merger which I cannot help 
but feel, from the standpoint of a wise 
public policy, should be rejected. 
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RE KANSAS GAS & ELECTRIC CO. 


FEDERAL POWER COMMISSION 


Re Kansas Gas & Electric Company 


[Docket No. IT-5023, Opinion No. 34.] 


Electricity, § 2.1 — Commission jurisdiction — Permanent interstate connections. 


1. The Federal Power Commission cannot entertain an application for ap- 
proval of permanent interstate connections for emergency use only, as pro- 
vided in § 202 (d) of the Federal Power Act, unless the applicant is not 


0 


otherwise subject to its jurisdiction, p. 262. 


Commissions, § 31 — Jurisdictional determination — Preliminary findings. 
2. The Commission, in passing upon applications under the Federal Power 
Act, must, as a preliminary matter, decide, as a jurisdictional determination, 
whether the application is properly filed and only if it is of the opinion that 
the applicant seeks Commission action which may properly be given under 
the statute may the Commission consider the application upon its merits, 
p. 264. 


Public utilities, § 11 — Commission findings — Status of companies — Denial of 
substantive rights — Preliminary findings. 
3. Commission finding as to public utility status of an applicant can deprive 
the applicant of no substantive right to which it is entitled regardless of 
whether preliminary determinations by the Commission are open or closed 
to court review de novo, p. 264. 


Interstate commerce, § 22 — Transmission of electric energy. 
4. Electric energy is transmitted in interstate commerce if transmitted from 
a state and consumed at any point outside thereof, p. 264. 


Interstate commerce, § 34.1 — Powers of Federal Commission — Conveyance of 
electric energy. 
5. Congress, in the broad grant of authority applying the provisions of 
Part II of the Federal Power Act to the “transmission of electric energy 
in interstate commerce” intended to cover all cases where electric energy 
is conveyed across state lines, whether the conveyance be by so-called trans- 
mission facilities or by distribution facilities, p. 264. 


Interstate commerce, § 22 — Local distribution — Conveyance of energy. 
6. A line leading from a substation in one state to a village in a second state 
where it enters the local distribution system and conveying energy from 
the former point to the latter, is not a part of the facilities used in local 
distribution, but is the facility that accomplishes the transmission of elec- 
tric energy in interstate commerce, p. 264. 


Electricity, § 34.1 —- Facilities — Federal jurisdiction. 
7. Facilities which are not exclusively “facilities used in local distribution” 
are not within the class excluded by second sentence of § 201 (b) of the 
act and hence are public utilities “otherwise subject to the Commission’s 
jurisdiction” within the meaning of § 202 (d) of the act, p. 264. 
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Interstate commerce, § 22 — Electricity — Sale of energy. 
8. A sale made to an electric utility is one of electric energy at wholesale 
in interstate commerce when the energy sold at wholesale is conveyed across 
the state line into a second state where it is sold by the utility at retail 


p. 264. 


[November 1, 1938.] 


P  gpmereneges for rehearing and reversal of Commission 
order dismissing an application for approval of main- 
tenance of permanent connections for emergency use only 
under § 202 (d) of the Federal Power Act; order affirmed. 


APPEARANCES: Blatchford Down- 
ing, McCune, Caldwell & Downing, 
and R. A. Henderson, Reid & Priest, 
for Kansas Gas and Electric Company ; 
Oswald Ryan, General Counsel, Wil- 
liam J. Dempsey, Assistant General 
Counsel, and D. L. King, Attorney, 
for the Federal Power Commission. 


By the Commission: On Decem- 
ber 31, 1936, the Commission dis- 


missed an application which had been 
filed January 27, 1936, by the Kansas 
Gas and Electric Company for ap- 
proval of the maintenance of certain 
permanent connections for emergency 
use only under the provisions of § 
202(d) of the Federal Power Act (16 


USCA § 824a(d)). On January 28, 
1937, the applicant filed an application 
for rehearing on the Commission’s 
order of dismissal, which rehearing 
was duly granted. 


A hearing had been held upon the 
original application and after a fur- 
ther hearing under the application for 
rehearing, the applicant on May 18, 
1937, filed an application (a) for 
an order vacating the Commission’s 
order of December 31, 1937, which 
dismissed the original application, and 
(b) for permission to withdraw the 
original application for the reason that 
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the applicant no longer sought the ap- 
proval desired under the original ap- 
plication. In its May 18th application 
the company proposed to operate the 
connections involved in the original 
application upon an unrestricted rather 
than upon an emergency basis, upon 
the condition that the Commission va- 
cate its order of December 31, 1936, 
declare the matter moot, and permit 
the withdrawal of the original appli- 
cation. This conditional basis upon 
which the applicant founded its peti- 
tion was not a proper basis for the ac- 
tion sought and the Commission on 
May 28, 1937, denied the application 
of May 18, 1937. 

A further hearing was held under 
the application for rehearing and 
briefs filed. It is necessary for the 
Commission now to pass upon the ap- 
plication for rehearing with which is 
involved the question of the reversal 
of the Commission’s order of De- 
cember 31, 1936. 


The original application filed under 
§ 202(d) sought permission to main- 
tain two permanent connections for 
emergency use only. One connection 
would be with the Oklahoma Gas and 
Electric Company at a point on the 
Kansas-Oklahoma boundary south of 
Arkansas City, Kansas, and the other 
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connection with the Empire District 
Electric Company at a point between 
the Neosho plant of the applicant and 
the Riverton (Kansas) plant of the 
Empire Company. The Oklahoma Gas 
and Electric Company operates in 
Kansas and Oklahoma and the Empire 
Company operates in Kansas and Mis- 
souri. 
Findings of Facts 

1. The Kansas Gas and Electric 
Company, a West Virginia corpora- 
tion, is engaged in Kansas and Mis- 
souri in the business of generating, dis- 
tributing, and selling electric energy to 
the public. It owns and operates two 
electric generating stations located, re- 
spectively, at Wichita in Sedgwick 
county and at a point on the Neosho 
river in Labette county. These two 
stations feed into the transmission 
system of the applicant. All of the 
substations of the applicant are located 
in Kansas. 

2. The applicant has five intercon- 
nections which are maintained or may 
be maintained with four other com- 
panies: (a) One with the Riverton 
(Kansas) plant of the Empire District 
Gas and Electric Company; (b) One 
with the Oklahoma Gas and Electric 
Company at a point south of the 
Wichita, Kansas, plant near the Kan- 
sas-Oklahoma state line; (c) Two 
with the Kansas Power and Light 
Company (formerly United Power 
and Light Company) at two points in 
the interior of Kansas; (d) One with 
the Kansas Utilities Company at a 
point southeast of Fort Scott, Kansas. 
The permission sought in the original 
application referred to interconnec- 
tions listed as (a) and (b), above. 

3. Electric energy generated at the 


applicant’s plants in Kansas is deliv- 
ered to consumers in Barton county, 
Missouri, over facilities owned and op- 
erated by the applicant, and served 
through the Mulberry and Yale sub- 
stations located in Kansas. The facili- 
ties owned and operated by the appli- 
cant in supplying electric energy to 
consumers in Barton county, Missouri, 
are as follows: 

(a) Mulberry substation, a 24,000- 
volt line running northerly therefrom 
to a transformer station, all located in 
Kansas, at a point opposite the Mul- 
berry Coal Company mines in Mis- 
souri and a 4,160-volt line from said 
transformer station, crossing the Kan- 
sas-Missouri line to said mines, electric 
energy from said 4,160-volt line being 
delivered to said coal company at 2,- 
300 volts ; 

(b) A continuation of said 24,000- 
volt line from said Mulberry substa- 
tion to a transformer station at a point 
in Kansas opposite the village of Oska- 
loosa, in Missouri, and a 2,400-volt 
line from said transformer station to 
a transformer station at the plant of 
Venetian Brick Company in Oska- 
loosa, electric energy from said 2,400- 
volt line being delivered to said brick 
company at 440 volts, and being sup- 
plied direct by applicant to approxi- 
mately sixty domestic consumers in 
Oskaloosa at 110 and 220 volts; 

(c) Yale substation, located in 
Kansas, and a 4,160-volt line leading 
therefrom across the Kansas-Missouri 
line to the plant of Minden Coal Com- 
pany in Missouri, electric energy from 
said line being delivered to said coal 
company at 4,160 volts; 

(d) A 4,160-volt line leading from 
said Yale substation across the Kan- 
sas-Missouri line to the plant of 
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Clemens Coal Company in Missouri, 
electric energy from said line being de- 
livered to said coal company at 4,160 
volts ; 

(e) A 4,160-volt line leading from 
said Yale substation across the Kan- 
sas-Missouri line to the Alston Tipple, 
in Missouri, electric energy being de- 
livered from said line to said Alston 
Tipple at 440 volts; and 

(£) A 2,300-volt line leading from 
said Mulberry substation across the 
Kansas-Missouri line to the municipal 
distribution system of the town of 
Mindenmines, in Missouri, electric 
energy from said line being delivered 
to said municipality at 2,300 volts for 
service by said municipality to ap- 
proximately 200 domestic consumers ; 

4. The distance from the Kansas- 
Missouri boundary to Oskaloosa, Mis- 
souri, is about 9,000 feet and it is 
about 3 miles from the Yale substation 
to the Minden Coal Company. The 
entire length of the six lines owned by 
the applicant in Barton county, Mis- 
souri, is about 11 miles. 

5. The applicant delivers energy 
from its 66-kilovolt line to Kansas 
Utilities Company on the latter’s 66- 
kilovolt line at a point on the Barton- 
Crawford county boundary line about 
17 miles south of Fort Scott, Kansas. 
The Kansas Utilities Company deliv- 
ers this energy into its 33-kilovolt net- 
work at Fort Scott, Kansas, which 
network first serves a local distributing 
system and then extends to Kansas 
Utilities’ Pleasanton substation, which 
serves the area in that locality. At 
Fort Scott the energy is stepped-down 
to 2,300 volts for local distribution 
service, and one line from the 2,300- 
volt circuit is stepped-up again to 6,600 
volts and at that voltage extends into 
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Missouri, serving certain farm con. 
sumers along the route, and ending at 
the town of Richards, Missouri. Aj 
the Pleasanton substation various lines 
radiate out, one of which, designated 
the state line circuit, crosses the Mis- 
souri line for direct service to War- 
land, Hume, and Foster, situated in 
Missouri. The Kansas Utilities Com. 


pany generates electric energy at its 
generating stations at Humbolt and 
Fort Scott, both in Kansas, which de- 
liver into the 33-kilovolt circuit and 
this energy is there commingled with 
the energy from the applicant, Kansas 
Gas and Electric Company. 


Opinion 

[1] Two principal questions must 
be decided in passing upon the applica- 
tion for rehearing and reconsideration 
of the order of December 31, 1936, 
dismissing the original application: 
First, Can the Commission properly 
entertain an application for approval 
of permanent connections for emer- 
gency use only, as provided in § 202 
(d) of the Power Act, regardless of 
the public utility status of the applicant 
as that term is defined in the Federal 
Power Act? Secondly, If such an ap- 
plication cannot be entertained in those 
cases where the applicant is a public 
utility, is this applicant, Kansas Gas 
and Electric Company, a public utility 
within the meaning of § 201 (e) of 
the Federal Power Act? 

In its order of December 31, 1936, 
the Commission found that the appli- 
cant was a public utility subject to its 
jurisdiction under Part II of the act, 
and that its application under § 202 
(d) could not be entertained for that 
reason. No new facts have been pre- 
sented and the issue is now clearly 
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drawn as to the correctness of the 
Commission’s interpretation of the 
Federal Power Act under these cir- 


cumstances. 


May a public utility file an application 

under § 202 (d)? 

The Commission held in its order of 
December 31, 1936, that a public util- 
ity subject to its jurisdiction under 
the Federal Power Act could not file 
an application under § 202 (d) for 
approval of permanent connections for 
emergency use only. The applicant 
urges that this interpretation is unrea- 
sonable because the particular facilities 
for which approval is sought would 
subject the applicant to public utility 
status unless approval should be given 
as provided in § 202 (d), and action 
may be taken with reference solely to 
the emergency connections without 


prejudice to the Commission’s asser- 
tion of jurisdiction, if it exists, with 


respect to other facilities. The appli- 
cant, therefore, urges that the question 
of public utility status of any company 
applying for Commission approval to 
make permanent connections for emer- 
gency use only is unimportant, but that 
the Commission should entertain the 
application upon its merits. 

Section 202 (d) (16 USCA § 824a 
(d)) states that: 

“During the continuance of any 
emergency requiring immediate action, 
any person engaged in the transmis- 
sion or sale of electric energy and not 
otherwise subject to the jurisdiction 
of the Commission may make such 
temporary connections with any public 
utility subject to the jurisdiction of the 
Commission or may construct such 
temporary facilities for the transmis- 
sion of electric energy in interstate 


263 


commerce as may be necessary or ap- 
propriate to meet such emergency, 
and shall not become subject to the 
jurisdiction of the Commission by rea- 
son of such temporary connection or 
temporary construction ; Pro- 
vided further, that upon approval of 
the Commission permanent connec- 
tions for emergency use only may be 
made hereunder.” (Emphasis sup- 
plied. ) 

In plain words, § 202 (d) offers to 
intrastate electric public utility com- 
panies an exemption from Federal 
jurisdiction in those instances where 
it is desirable to maintain service un- 
der emergency conditions by means of 
facilities which cross political bound- 
aries and which might otherwise sub- 
ject the companies to Federal jurisdic- 
tion. Such exemption from Federal 
jurisdiction is automatic where the 
emergency is temporary and may be 
given by the Commission for perma- 
nent connections in proper cases. 

Under the first part of paragraph 
(d) an exemption may be given to 
persons not otherwise subject to the 
jurisdiction of the Commission which 
would enable such persons to construct 
certain interstate facilities without be- 
coming liable to the regulatory provi- 
sions of the act. The company would 
have the Commission apply this ex- 
emption to the facilities of a public 
utility which is otherwise under the 
Commission’s jurisdiction. This in- 
terpretation ignores the fact that ap- 
proval under the last proviso may be 
granted only under paragraph (d) and 
the proviso would only make applicable 
the exemption conferred by the first 
part of the paragraph. Since such an 
exemption of a company which is oth- 
erwise a public utility may not be con- 
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ferred by the Commission, it is ob- 
vious that the proviso cannot relate to 
an exemption to be applied to facilities. 

The Commission must hold that the 
approval to be given under the proviso 
is restricted to those persons not other- 
wise subject to its jurisdiction who 
desire to construct permanent connec- 
tions for emergency use only and who 
desire the exemption which may be 
conferred under § 202 (d). A curi- 
ous situation would result in requiring 
those companies already subject to 
Federal control as public utilities un- 
der the act to secure specific permission 
for each permanent connection for 
emergency use only, when such per- 
mission is not required for other con- 
nections by such companies. 


The former decision of the Com- 
mission in this regard is, therefore, 
affirmed. 


Is the applicant a public utility? 

[2-8] The second question requires 
more extensive consideration. In its 
order of December 31, 1936, the Com- 
mission found that the applicant is a 
public utility as that term is defined in 
§ 201 (e) of the Federal Power Act. 
The application for rehearing seeks a 
reexamination of this finding. No 
new facts have been presented, but a 
minor correction in the statement of 
the factual situation was requested by 
the applicant and this has been made. 

The Commission found that the ap- 
plicant’s facilities located in Barton 
county, Missouri, and connected with 
its Kansas facilities, were facilities for 
the transmission of electric energy in 
interstate commerce from the state of 
Kansas, where the energy is generated, 
to the state of Missouri, where it is 
consumed. The ownership of these 


26 P.U.R.(N.S.) 


facilities was held to confer a public 
utility status upon the applicant which 
would subject it to jurisdiction of the 
Commission under Parts II and III 
of the act. 

The applicant contends that a deter- 
mination of the public utility status of 
any company is a jurisdictional deter- 
mination which cannot be binding until 
rendered judicially, so that regardless 
of the finding of the Commission the 
question is always open to examination 
in court. If the Commission should 
still persist in an unauthorized exami- 
nation of the applicant’s status, it then 
urges that the Commission could not 
properly find the Barton county, Mis- 
souri, facilities to be subject to its ju- 
risdiction under the Federal Power 
Act because those facilities are for 
local service along the Missouri 
border, and “might well be referred 
to as distribution in contra-distinction 
to the long-distance transmission sys- 
tem of the company as a whole.” The 
contentions of the applicant on these 
points have been carefully weighed, 
but in view of the obvious intent of 
the Federal Power Act they are not 
considered as meritorious. 

In passing upon applications under 
the Federal Power Act, the Commis- 
sion must, as a preliminary matter, de- 
cide whether the application is properly 
filed and only if it is of the opinion 
that the applicant seeks Commission 
action which may properly be given 
under the statute may the Commission 
consider the application upon its mer- 
its. If such a preliminary determina- 
tion by the Commission is open to 
court review de novo, nothing that the 
Commission can say will stop such 
judicial examination either in a court 
of appeals in a direct review or in 
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some Other appropriate court. If, 
however, the Commission determina- 
tion is held to be closed to judicial ex- 
amination de novo, then the applicant 
is powerless to confer jurisdiction up- 
on a court to remedy the situation as 
so held. In either event, the Com- 
mission finding as to public utility 
status of the applicant can deprive 
the applicant of no substantive right 
to which it is entitled. 

The whole controversy as to wheth- 
er or not the Barton county facilities 
are subject to the jurisdiction of the 
Commission is concerned with the 
question of whether jurisdiction over 
such facilities is first conferred and 
then excluded by the statute. The ap- 
plicant contends that they are facilities 
used in local distribution and subject 
to state regulation in Missouri; that 
under no accepted engineering practice 
could they be considered as transmis- 
sion facilities ; and, hence that jurisdic- 
tion is not conferred by § 201 (b). 
Furthermore, it contends that if these 
facilities were located well within the 
center of the state of Kansas and no 
state boundary lines and no jurisdic- 
tional questions were involved, they 
would unquestionably be classified and 
designated as facilities for local dis- 
tribution and even if jurisdiction over 
the interstate movement is carried in 
the first part of § 201 (b), the exclu- 
sion of factilities for local distribution 
takes these facilities out of the general 
class. Hence, the applicant contends 
that regardless of the fact that these 
facilities extend across a state bound- 
ary they are either distribution facili- 
ties over which it is argued that juris- 
diction is not conferred, or they are 
facilities used in local distribution, and 
it claims that the act expressly excludes 
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jurisdiction over facilities so desig- 
nated. 

A public utility is defined in § 201 
(e) as “any person who owns or op- 
erates facilities subject to the jurisdic- 
tion of the Commission” under Part 
II of the act. 

The jurisdictional section, § 201 
(16 USCA § 824) states in paragraph 
(b), so far as pertinent, as follows: 

“The provisions of this part shall 
apply to the transmission of electric 
energy in interstate commerce and to 
the sale of electric energy at wholesale 
in interstate commerce, but shall not 
apply to any other sale of electric ener- 
gy. . . . The Commission shall 
have jurisdiction over all facilities for 
such transmission or sale of electric 
energy, but shall not have jurisdiction, 
except as specifically provided in this 
part and the part next following, over 
facilities used for the generation of 
electric energy or over facilities used 
in local distribution or only for the 
transmission of electric energy in 
intrastate commerce, or over facilities 
for the transmission of electric energy 
consumed wholly by the transmitter.” 

Section 201 gives the Commission 
jurisdiction over all facilities for the 
transmission of electric energy in in- 
terstate commerce or for the whole- 
sale sale of electric energy in interstate 
commerce. The section then proceeds 
to exclude from Commission jurisdic- 
tion facilities used for the generation 
of electric energy, those used in local 
distribution, those used only for the 
transmission of electric energy in 
intrastate commerce, and those for the 
transmission of electric energy con- 
sumed wholly by the transmitter. If, 
as alleged by the applicant, distribu- 
tion facilities are not intended to be 
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included in the class of facilities made 
subject to Commission jurisdiction in 
the broad grant of authority, it would 
be unnecessary specifically to exclude 
facilities for “local distribution,” be- 
cause such facilities would not have 
been included in the first instance. 

Electric energy is held to be trans- 
mitted in interstate commerce if 
“transmitted from a state’ and con- 
sumed at any point outside thereof 
(§ 201 (c)). If the “transmission” 
here referred to means merely that the 
energy is “conveyed” from one state 
to another, the definition of interstate 
commerce is in harmony with the com- 
monly accepted interpretation of that 
term. Applying the interpretation of 
the applicant, however, interstate com- 
merce would be carried on if the ener- 
gy was conveyed over “transmission 
facilities’ but not if conveyed over 
“distribution facilities.” 

In excluding facilities for the 
“transmission” of electric energy con- 
sumed wholly by the transmitter, no 
distinction appears to have been made 
in § 201 (b) between transmission and 
distribution. In many such cases, the 
facilities serving the ultimate consum- 
er as referred to would be what appli- 
cant claims are “distribution” facili- 
ties, but clearly it would have been un- 
necessary to specify this exclusion if 
distribution facilities had not been 
placed under Commission jurisdiction 
by the broad grant of authority. 

The Commission is of the opinion 
that in the broad grant of authority 
applying the provisions of Part II of 
the act to the “transmission of electric 
energy in interstate commerce’ Con- 
gress intended to cover all cases where 
electric energy is conveyed across state 
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lines whether the conveyance be by 
so-called transmission facilities or by 
distribution facilities. There is noth- 
ing in the act or in its legislative his. 
tory to indicate that Congress intended 
to draw any nice distinction between 
transmission and distribution as relat. 
ed to the conveyance of energy across 
state lines. Indeed, the extensive ex- 
pert testimony introduced in this case 
by both the applicant and the Commis- 
sion serves only to demonstrate that no 
clear-cut differentiation between these 
terms is recognized either in the in- 
dustry generally or even among tech- 
nical experts themselves. 

The sole remaining question is 
whether the interstate facilities of this 
company are within any class of facili- 
ties excluded from Commission juris- 
diction under the second sentence of 
§ 201 (b). The contention is ad- 


vanced that the Barton county facili- 
ties of the applicant are facilities used 
in local distribution, the only class of 
excluded facilities within which they 


might conceivably be placed. The 
Commission concedes that some of 
these facilities may be used in “local 
distribution,” but is of the opinion 
that other facilities are clearly trans- 
mission or distribution facilities for 
the conveyance of energy across the 
state line. 

For example, the town of Minden- 
mines in Missouri is supplied through 
a line leading from the Mulberry sub- 
station in Kansas to the village where 
it enters the local distribution system. 
At the point where it crosses the state 
boundary, the line is only 2,300 volts, 
but its purpose is to transmit or convey 
the energy from the Mulberry substa- 
tion up to the point of delivery to the 
local distribution system. Between the 
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substation and this point of delivery 
the line clearly serves transmission 
purposes, although by some engineers 
testifying it was termed a distribution 
line. Whatever nomenclature tech- 
nicians, for their own purposes, may 
wish to give it, clearly this line is not 
a part of the facilities used in local 
distribution but is the facility that ac- 
complishes the transmission of electric 
energy in interstate commerce. The 
same observations apply to the line 
conveying energy to the village of 
Oskaloosa. 

Since the Barton county facilities 
are not exclusively “facilities used in 
local distribution” the Commission is 
of the opinion that they are not with- 
in any class of facilities excluded by 
the second sentence of § 201 (b) and 
hence that the applicant is a public 
utility “otherwise subject to the Com- 
mission’s jurisdiction” under the con- 
templation of § 202 (d). 

In addition to the Barton county 
facilities of the applicant, reference 
has already been made to the sale of 
electric energy to Kansas Utilities 
Company. Although it is not neces- 
sary in passing upon the public utility 
status of Kansas Gas and Electric 
Company to go into details concerning 
the transaction, we are of the opinion 
that the sale made to the Kansas Util- 
ities Company is a sale of electric 
energy at wholesale in interstate com- 
merce because the energy sold at 
wholesale is conveyed across the state 
line into Missouri where it is sold by 


the Kansas Utilities Company at re- 
tail. 
Conclusions 


On the basis of the facts as found 
and for the reasons above given, we 
reach the following conclusions: 

1. An application may not be filed 
under § 202 (d) of the Federal Power 
Act by a public utility company other- 
wise subject to the jurisdiction of the 
Commission for approval of perma- 
nent connections for emergency use 
only. 

2. The applicant’s facilities in Bar- 
ton county, Missouri, leading to the 
town of Mindenmines and to the vil- 
lage of Oskaloosa are facilities for 
the transmission of electric energy 
from the state of Kansas where it is 
generated to the state of Missouri 
where it is consumed and these facili- 
ties are not excluded from Federal 
jurisdiction under § 201 (b) of the 
act. 

3. The applicant’s sale of electric 
energy to the Kansas Utilities Com- 
pany is a sale of electric energy at 
wholesale in interstate commerce. 

4. The applicant is a public utility 
subject to the jurisdiction of the Com- 
mission under Part II of the Federal 
Power Act by reason of its ownership 
and operation of the facilities for 
transmission and sale of electric ener- 
gy in interstate commerce as referred 
to in paragraphs 2 and 3 herein. 

5. The order of December 31, 1936, 
should be affirmed. 

Let an order be entered accordingly. 
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Re Northern Pacific Transport Company 


[Docket No. 2936, Report and Order No. 1723.] 


Evidence, § 28 — Petitions. 


1. Petitions sent to the Board protesting the abandonment of service are 

not in themselves evidence and should not be considered, since to consider 

them is to deprive the utility of its right of cross-examination, p. 270. 
Service, § 231 — Abandonment — Operating losses — Necessity of service. 


2. A motor carrier should be authorized to abandon passenger service when 
the carrier is losing money on its operations and its service is no longer 
necessary because of existing service over the route involved, p. 271. 


Service, § 227 — Discontinuance — Proof as to necessity. 
Statement that carriers applying for authority to discontinue service must 
show that such service is no longer necessary, p. 269. 

Service, § 233 — Abandonment — Loss of revenue. 


Statement that under ordinary circumstances the loss of revenue is in itself 
no justification for a motor carrier to abandon a portion of its service, p. 


Service, § 489 — Evidence — Resolution — Abandonment. 


Statement that evidence to support an application for authority to abandon 
service should not be confined to resolutions by civic bodies or the testimony 
of witnesses who do not patronize the service, but that evidence by patrons 
of the applicant or competent evidence to show that the applicant service 
is no longer necessary to serve public convenience and necessity should be 
produced, p. 270. 

Service, § 221 — Abandonment — Absence of protests. 


Statement that the mere fact that no members of the public, in response to 
timely notice of hearing on the abandonment of service, have appeared to 
protest does not constitute sufficient ground to warrant authorization for 
abandonment, since the theory of regulation is based on the principle of 
full justice to both the utility and the people served, p. 270. 


[November 16, 1938.] 


eae for authority to discontinue passenger service 
by motor vehicle; granted. 


¥ 


APPEARANCES: A. H. Brown, At- Before: Chairman Thomas E. 
torney at Law, Billings, for the North- Carey and Commissioners Horace F. 
ern Pacific Transport; John W. Bon- Casey and E. E. Krebsbach, at Boze- 
ner, Counsel, Helena, for the Com- man, Montana, on September 2/, 
mission. 1938. 
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RE NORTHERN PACIFIC TRANSPORT CO. 


By the COMMISSION : The North- 
ern Pacific Transport Company here- 
tofore made application for an order 
from this Board to discontinue its 
right to operate motor vehicles for 
the transportation of persons between 
Glendive, Montana, and Bozeman, 
Montana. The records show that the 
transport company has not only the 
right to carry persons between the des- 
tinations named but also has the right 
tocarry property. The record further 
discloses that, at the time the North- 
ern Pacific Transport Company was 
granted its certificate of public con- 
venience and necessity from this 
Board, it was granted upon condition 
that the Northern Pacific Railway 
Company be required to render train 
service if the roads became in such 
condition that the transport company 
could not operate thereon. 

The application for abandonment in 
this matter was duly set for hearing 
before the Board, at Bozeman, Mon- 
tana, on September 27, 1938. At the 
hearing evidence was introduced by 
the applicant to show that the trans- 
port company was losing money as far 
as its passenger operations were con- 
cerned between Glendive and Boze- 
man, Montana. For example, one 
witness testified that the revenues for 
1937 amounted to $20,059.75 and the 
expenses amounted to $39,677.23, 
without including taxes. However, 
when taxes, in the sum of $1,290.80, 
were added to expenses, the total ex- 
penses amounted to $40,968.03. The 
evidence further shows that the total 
revenue derived from passenger serv- 
ice of applicant for the first seven 
months of 1938 amounted to $10,- 
603.60, and the total expenses, includ- 
ing taxes, during this period of time 
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amounted to $25,221.77. It is evi- 
dent, therefore, from the evidence, 
that the applicant has been losing 
money as far as its passenger busi- 
ness is concerned between Glendive 
and Bozeman, Montana. 

There is nothing in the record, 
however, which shows that the opera- 
tion of the entire business of the trans- 
port company is operated at a loss nor 
is there any evidence to show that the 
abandonment of the territory now 
served by the applicant will not inter- 
fere with the operations of its entire 
system. It should be further noted 
that the evidence does not disclose in 
itself that there is already adequate 
service over the territory now served 
by applicant nor that the service 
sought to be abandoned is no longer 
useful to the public. 

When the Northern Pacific Trans- 
port Company was granted its certifi- 
cate to operate between Glendive and 
Bozeman, Montana, it must be pre- 
sumed that this Board, under the 
Montana statutes, was of the opinion 
that public convenience and necessity 
required the service of the applicant 
between the cities named. It follows, 
therefore, that the applicant should 
have put in some evidence in the rec- 
ord in this case to show that service 
is no longer needed between the cities 
where applicant now desires to aban- 
don its service. Under ordinary cir- 
cumstances the loss of revenue is in 
itself no justification for a motor car- 
rier to abandon a portion of its serv- 
ice. When a motor carrier is granted 
a certificate of public convenience and 
necessity, it is charged with rendering 
service to the public. Having assumed 
this obligation, it cannot lightly disre- 
gard it and eliminate itself from the 
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transportation business merely on the 
pretext that it is losing money by its 
operation. As has been said in a case 
involving the abandonment of a util- 
ity: 

“As we view it, the showing neces- 
sary in a case of this nature, to justify 
an order granting discontinuance of 
a public utility service, must show not 
only that operation is not profitable, 
but that service is no longer useful to 
the extent where it may reasonably be 
required to continue.” Re Douglas 
Traction & Light Co. (1920) 8 Ann. 
Rep. Ariz. C. C. 351. 

In attempting to show some reason 
outside of financial loss why this 
Board should grant the application for 
abandonment, the applicant had a let- 
ter read in the record from a chamber 
of commerce upholding applicant’s 
contention and, in addition, intro- 
duced evidence to show that another 
chamber of commerce and a traffic bu- 
reau concluded that applicant’s service 
was no longer necessary. While such 
evidence may be entitled to some 
weight, nevertheless it must always be 
borne in mind that evidence in such a 
case as we have here in order to sup- 
port an application for abandonment 
should not be confined to resolutions 
by civic bodies or the testimony of 
witnesses who do not patronize the 
service but rather evidence by patrons 
of the applicant or competent evidence 
to show that applicant’s service is no 
longer necessary to serve public con- 
venience and necessity. 

There was not an iota of evidence 
produced in the hearing, outside of 
showing of loss of revenue, upon 
which this Commission could base 
any order herein. As we said, in Re 


Thompson Falls (Mont. 1938) 22 
P.U.R.(N.S.) 337, 341: 

“This fact has made it necessary for 
the Commission to prosecute an inde- 
pendent investigation; a responsibility 
which the Commission is always will- 
ing to accept but which, because of the 
crowded docket, almost always in- 
volves considerable delay.” 

The records of this Board show 
that between the cities of Glendive and 
Bozeman, Montana, passenger motor 
vehicle service is maintained by the 
Northland Greyhound Lines, Inc, 
and, undoubtedly, in our opinion, this 
service will adequately take care of 
public convenience and necessity, if 
we grant the application of abandon- 
ment of the applicant herein. It 
should be further noted that we gave 
notice to the public within a reason- 
able time prior to the hearing herein 


on the applicant’s petition for aban- 


donment. No member of the public, 
in response to said notice, appeared at 
the hearing to protest the petition. 
This fact alone, however, in our opin- 
ion, should not constitute sufficient 
ground to warrant the approval of 
this Board for a motor carrier’s appli- 
cation for abandonment, since the en- 
tire theory of the regulation of motor 
carriers is based on the principle of 
full justice to both the motor carrier, 
on the one hand, and to the people 
served, on the other. It is, therefore, 
necessary for us to proceed in such a 
case as we have here with the same 
close scrutiny in investigating to de- 
termine whether or not the application 
for abandonment should be approved 
as it would be if those served by the 
applicant protested at the hearing. 
[1] While some petitions were sent 
to this Board protesting the abandon- 
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ment of the service of applicant, such 
petitions are not in themselves evi- 
dence and should not be considered 
since to so consider them is to deprive 
the applicant of its right of cross ex- 
amination. 

[2] The evidence shows that if we 
approve applicant’s petition for aban- 
donment that mail service between 
Glendive and Bozeman will not be im- 
paired. While, as we stated hereto- 
fore, the evidence submitted by appli- 
cant is not sufficient in itself to au- 
thorize our approval of applicant’s pe- 
tition for abandonment, nevertheless 
from our investigation of the facts 
involved, which are necessary in de- 
termining whether or not an abandon- 
ment of said portion of the applicant’s 
service should be approved, we are of 
the opinion that since the applicant is 
losing money on its operations be- 
tween Glendive and Bozeman and that 
its service is no longer necessary be- 
cause of existing service between the 
cities named, we should approve ap- 
plicant’s petition for abandonment in 
this case. 


In approving applicant’s petition for 
abandonment, we must also extinguish 
and cancel that portion of its Certifi- 
cate No. 964 authorizing it to carry 
passengers between Glendive and 
Bozeman. Furthermore, in our opin- 
ion, the condition which was attached 
to said certificate, requiring applicant 
to furnish train service when road 
conditions were such that it could not 
operate on the highways, was, and is, 
of no importance and amounts to 
nothing, since, under our law, this 
Board has the right to require addi- 
tional train service at any time, if pub- 
lic convenience and necessity warrants 
such service. It, therefore, follows 
that the condition attached to appli- 
cant’s certificate of public convenience 
and necessity relating to train service 
must be extinguished and canceled, 
since it becomes of no effect whatso- 
ever when we cancel that portion of 
the permit relating to passenger serv- 
ice of applicant between Glendive and 
Bozeman, Montana. 

An appropriate order will be en- 
tered. 








MISSOURI PUBLIC SERVICE COMMISSION 


Re Raytown Water Company 


[Case No. 9561.] 


Service, § 190 — Extensions — Deposit by customer — Estimated amount — 


Adjustment. 


1. A rule of a water company requiring a prospective customer to deposit 
the estimated cost of a water service connection should not provide that 
if the estimated cost is too low the customer shall pay an additional amount 
sufficient to cover the excess cost, since the company has sufficient in- 
formation to make a fairly accurate estimate and the customer is not in 
position to check the estimate and may agree to pay for an extension that 


is beyond his ability, p. 274. 
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Service, § 284 — Meter testing — Water company rule. 


2. A rule of a water company should not provide that any customer ma 
at any time, at his own expense, have his water meter tested, as the rules 


of aA Commission provide an adequate program for the testing of meters 
p. 274. 


Service, § 163 — Rules and regulations — Filing. 


3. Rules of a water utility company should not provide that the rules shall 
become effective when filed with and approved by the Commission, and 
that when they become effective the rules theretofore filed shall be there- 
upon canceled and superseded, since the Commission’s General Order No, 
7 prescribes forms governing the filing and publication of rates and rules 
for water corporations and provision is made that no supplement of the 
tariff will be issued but for the purpose of canceling the tariff, p. 274. 


Service, § 176 — Extensions — Rules and regulations — Deposits by landowners, 


4. A rule of a water company covering matters concerning the refund to 
the holders of “outstanding connection charge receipts” should be omitted 
from the rules of the company, where prospective users of the service 
have been required to make deposits under a contractual arrangement, 
for the Commission will not pass upon that relationship or permit the 
filing of any rule or regulation that will disturb that relationship, p. 275. 
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[October 17, 1938.] 


eee for authority to file schedule of rates for 


water service and to file certain rules and regulations; 
granted as modified. 


By the Commission: This case is 
before the Commission upon the ap- 
plication of the Raytown Water Com- 
pany for authority to file a schedule 
of rates for water service furnished 
by it in the unincorporated commu- 
nity known as Raytown and vicinity, 
located in western Jackson county, 
adjacent to the east city limits of 
Kansas City, but outside of the incor- 
porated area of said city. The com- 
pany also seeks to file certain rules and 
regulations applying to the rendition 
of the water service and governing ex- 
tensions that may be made for the pur- 
pose of extending its water mains and 
waterworks into new territory. Be- 
cause of objections raised by certain 
users of the water service and inter- 
ested parties, the proposed rates and 
26 P.U.R.(N.S.) 


sa 


rules were suspended for investiga- 
tion. 

A hearing was held October 3, 1938, 
in the hearing room of the Commis- 
sion in Jefferson City, Missouri, and 
all interested parties were given an op- 
portunity to be heard. The applicant 
is a Missouri corporation, engaged as 
a public utility, in the furnishing of 
water service in the Raytown area and 
that part of Jackson county adjacent 
thereto. The case was then submitted 
upon the record. 

A comparison of the rates now in 
effect with those proposed shows that 
the applicant proposes to put in effect 
lower rates than those now charged. 
The present and proposed rates are as 
those shown below. There was no evi- 
dence submitted that shows the pro- 
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RE RAYTOWN WATER CO. 


posed rates should be held in further 
[Schedule omitted. ] 


suspension. 


The rules the applicant proposes to 
put into effect are as follows: [Rules 
omitted, except such rules as are re- 
ferred to by the Commission without 
stating their contents. ] 


Rule 2 


Water company agrees to hereafter, 
from time to time, refund to the hold- 
ets of outstanding connection charge 
receipts not to exceed the aggregate 
face amount thereof, but only upon 
the following terms and conditions: 

For each permanent new customer 
of water company obtained on or after 
the date these rules become effective, 
the holders of said outstanding service 
connection receipts on and for the par- 
ticular permanent water main exten- 
sion with which such customer’s serv- 
ice is connected shall be entitled to 
receive in the aggregate in cash a sum 
equal to 25 per cent of the gross reve- 
nue that water company receives from 
such customer for water service for 
the one-year period required under 
Rule 5 of the water company to con- 
stitute such a customer a permanent 
new customer, and for the next addi- 
tional year, and such refund of 25 per 
cent of the gross revenue that the wa- 
ter company receives from each per- 
manent new customer for water serv- 
ice for the one-year period required 
by said Rule 5 to constitute said cus- 
tomer a permanent new customer, and 
for the next additional year, shall be 
made from time to time as and when 
permanent new customers are added to 
the particular permanent water main 
extensions to which said outstanding 
service connection receipts apply, un- 
til the full face amount of said out- 
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standing receipts shall have been fully 
redeemed, in that manner. 

Payment of the two above described 
refunds as to each permanent new cus- 
tomer shall be made within thirty days 
after the close of the year for which 
the refund is made. 

Where there is more than one hold- 
er of said outstanding receipts cover- 
ing the particular water main exten- 
sion to which said permanent new cus- 
tomer is added, such refund shall be 
divided pro rata among all of the hold- 
ers of such outstanding receipts cov- 
ering the particular water main exten- 
sion in the ratio that the number of 
receipts held by each such holder bears 
to the total outstanding receipts cov- 
ering such water main extension. 

Payment shall only be made upon 
presentation to the water company of 
the outstanding receipts covering the 
permanent water main extension to 
which the new customer is added, and 
until final payment water company 
shall credit on the receipt or receipts 
each refund made thereon until full 
refund shall have been made, and up- 
on final refunds being made the re- 
ceipt or receipts redeemed shall be sur- 
rendered to the water company and 
canceled. Each payment so made on 
a receipt shall decrease to that extent 
the interest of the holder thereof in 
and to the property of the water com- 
pany, and as and when such receipts 
are fully redeemed thereupon no fur- 
ther refund shall be made to the hold- 
ers thereof and their interest in said 
water mains shall thereupon cease and 
terminate. 

Water company reserves the right, 
without additional obligation to the 
holders of such receipts, to extend its 
water mains from and beyond water 
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main extensions to which said receipt 
or receipts apply. 
Rule 18 

These rules shall become effective 
when filed with and approved by the 
Public Service Commission of the 
state of Missouri, and when they 
become effective the rules of water 
company theretofore filed with said 
Commission shall be thereupon can- 
celed and superseded by these rules. 

After giving due consideration to 
the rules proposed, we find certain of 
the rules or parts of the rules objec- 
tionable. Some should be entirely 


omitted, and others should be modi- 
fied. We indicate those parts below. 

[1] In connection with the propos- 
al for a water service connection with 
the applicant’s mains, the applicant 
proposes to make an estimate of the 
cost and require the prospective cus- 


tomer or customers to deposit with it 
the estimated cost. If the estimated 
cost is greater than the resulting ac- 
tual cost, the applicant proposes to re- 
fund to the customer or customers the 
excess. On the other hand, if the es- 
timate is too low, the applicant pro- 
poses to require the customer or cus- 
tomers to pay an additional amount 
sufficient to cover the excess cost. The 
Commission is of the opinion that the 
applicant has within its possession suf- 
ficient information by which it can 
make a fairly accurate estimate of the 
proposed extension, and because of 
that should bear the burden of any 
errors it may make in making the es- 
timate. The customer is not in posi- 
tion to check the estimate and may 
agree to pay for an extension that is 
beyond his ability to pay if the esti- 
mate happens to be carelessly made or 
serious omissions are made in mak- 
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ing the estimate of the cost. Spo q 
such clauses like or similar to the stats. 
ment made in lines 15, 16, and 17 ¢ 
Rule 3 reading, “and the applicay 
within said time shall likewise pay 
the water company the difference j, 
cost should the actual cost thereof ¢. 
ceed said estimated cost less said re. 
duction” should be omitted. A simi. 
lar rule is stated in lines 19, 20, 2) 
and 22 of Rule 4, lines 17, 18, and 19 
Rule 6. The customer’s forms used by 
customers when applying for servic 
attached to the proposed rules and reg. 
ulations also contain similar rules and 
regulations that should be omitted, 

[2] The applicant also proposes to 
incorporate this statement “any cus. 
tomer may at any time have his water 
meter tested, but said testing will be 
done at his expense.” Rule No, 42 
and Rule No. 43 in the Commission's 
General Order No. 20 provide an ade- 
quate program for the testing of water 
meters, and we believe they should be 
followed instead of the one proposed 
by the applicant. The applicant will 
therefore omit the proposed rule. 
Rule No. 44, Commission General Or- 
der No. 20, provides a way in which 
the customer, if he desires, may have 
his meter tested. 

[3] It also appears that proposed 
Rule No. 18 should be omitted. Gen- 
eral Order No. 7 of the Commission 
prescribes forms governing the filing 
and publication of rates and rules for 
water corporations. The form so pre- 
scribed provides that “No supplement 
of this tariff will be issued but for the 
purpose of canceling the tariff.” So 
any proposed rule of the applicant can 
be issued only for the purpose of cat- 
celing the previous rules unless it be 
the initial filing, and for that reason 
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RE RAYTOWN WATER CO. 


Rule No. 18 is not required and should 
be omitted. 

[4] It is also noted that Rule No. 2 
covers matters concerning the refund 
to the holders of “outstanding connec- 
tion charge receipts.” The evidence 
in this case does not disclose fully what 
js meant by the “holders of outstand- 
ing connection charge receipts,’ and 
we do not believe that additional in- 
formation is required for the deter- 
mination of the rules that the appli- 
cant should put into effect for the fu- 
ture operation of its system. It is 
understood that heretofore prospec- 
tive users of the service were required 
to deposit with the applicant an 
amount equal to $1 per foot of main, 
laid in front of the user’s property be- 
fore water could be secured on that 
particular property. If it so happened 
the individual had real estate on both 
sides of the highway on which the 
main was laid and desired the service, 
a deposit of $2 a foot was required. 
Those receipts or certificates issued to 
the depositor possibly created a con- 
tractual relationship between that de- 
positor and the applicant. The de- 
positor may have or may not have be- 


come a user of the service. It should 
be understood by the applicant and all 
concerned that it is not the intention 
of the Commission, at this time, to 
pass upon that relationship between the 
depositor and the applicant, or permit 
the filing of any rule or regulation of 
the applicant that will disturb that re- 
lationship. The Commission may 
have no jurisdiction in the matter. 
The applicant must understand at this 
time that if Rule 2 or any other mat- 
ter in the rules proposed will disturb 
that relationship, that they should be 
withdrawn and no effort attempted to 
file them. 

The applicant therefore may put 
into effect the rates as proposed and 
the rules and regulations as proposed 
with the exceptions hereinabove made, 
and upon filing its rules and regula- 
tions so modified, the applicant shall 
reveal whether or not the rules as pro- 
posed are intended to or will disturb 
the relationship between the corpora- 
tion and any of its customers who are 
designated as holders of “outstanding 
connection charge receipts.” It may 
so prepare and file its tariff sheets, ef- 
fective date, November 1, 1938. 





UNITED STATES DISTRICT COURT, S. D. NEW YORK 


Securities and Exchange Commission 


v 


Associated Gas & Electric Company et al. 


[24 F. Supp. 899.] 


Statutes, § 11 — Construction — Purpose. 
1. A statute should be so construed as to effectuate its evident purpose, 


p. 279 
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Security issues, § 1 — Purpose of statute — Holding company regulation, 
2. The purpose of the Public Utility Holding Company Act, § 1 (c), 15 
USCA § 79a(b), is to effect regulation of companies described therein t) 
prevent abuses such as the inability of investors to obtain information ne. 
essary to appraise the financial position or earning power of the issuers of 
securities, and to insure their ability to perform the duty of fair publi 
service, p. 279. 


Security issues, § 1 — Purpose of regulatory statute. 


3. The Securities Act of 1933 is intended to procure for the investor ip. 
formation prepared in accounting form prescribed by the Commission «J. 
culated to advise him about his bargain, and implies a public interest in al 
companies seeking financial support from the public, p. 279. 


Security issues, § 1 — Purpose of regulatory statutes. 


4. The Securities Act and the Public Utility Holding Company Act are not 
intended to determine the liability at law of any company but are intended 
to protect the general public from imposition at the time when the com- 
pany’s capital structure is to be affected and when the money of the public 
is sought for general purposes, not individual current transactions, and 
would apply even though none of the public’s money is actually obtained 
or if no security were actually disposed of, p. 280. 


Security issues, § 1 — What constitutes — Alteration of present securities — 
Investment certificates. 


5. An investment certificate mailed by an agent of a public utility holding 
company to original holders, after stamping thereon a legend stating that a 
certain per cent of the principal had been paid in consideration of the hold- 
er’s agreeing to an extension of maturity of the unpaid portion to a specified 
date, constitutes a security within the meaning and purposes of the Securities 
Act and of the Public Utility Holding Company Act, p. 280. 


Injunction, § 50 — Preliminary — Scope of inquiry — Pleading. 
6. The court is confined to facts presented in the papers on a motion for 
a preliminary injunction, p. 281. 


Security issues, § 13.1 — Registration — Extension of payment — Estoppel — 
Injunction. 


7. A public utility holding company which composed and prepared a letter 
to holders of its investment certificates suggesting a modification of previous 
offers to pay part of principal upon the holders agreeing to an extension ot 
date of maturity of the balance will be estopped from disputing the apparent 
sense of its own words therein in an action to enjoin its using instruments oi 
interstate commerce and the mails in connection with these transactions 
because no registration statement under the Securities Act or declaration 
and permission under the Public Utility Holding Company Act has been 
filed or obtained as required by those statutes, p. 281. 


Security issues, § 1 — Investment certificates — Extension of payment — New 
promise to pay. 
8. The stamping on investment certificate issued by a public utility holding 
company of a legend stating that a certain per cent of principal was paid 
and that holder thereof agreed to extension of date of maturity of the 
remainder, and mailing thereof, constituted the issuance of a new promist 
to pay where the letter of transmittal which the holding company prepared, 
stating that it was planned to divide the maturity into three parts payable 
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SECURITIES AND EXCHANGE COM. v. ASSOCIATED G. & E. CO. 


respectively before original due date, one year thereafter, and four years 
later, was accepted by the holder of the certificate, p. 281. 


Security issues, § 1 — Modification of certificate — Promise to pay interest — 
Reacknowledgment of debt. 


9. A legend, stamped upon an investment certificate, providing that the 
holder of the certificate agrees to an extension of the unpaid portion of 
principal and that the certificate shall continue to bear the same rate of 
interest does not, Ly reason of the latter provision, give anything to the 
certificate holder, since interest would run as a matter of law, but this is a 
new promise to pay interest which supposes principal, so that the stamping 
of the legend is a reacknowledgment of the debt and a new expression of 
liability therefor, p. 282. 
Security issues, § 1 — Acknowledgment of liability — Statute of limitations. 

10. A stamped investment certificate acknowledging a reduction of princi- 
pal by part payment constitutes a reacknowledgment of the liability for the 
whole debt, implies a new promise of obligor to pay the residue, and thus 
defeats the Statute of Limitations, p. 282. 


Security issues, § 9 — Extension of payment — Holder in due course — Holding 
companies. 

11. An investment certificate issued by a public utility holding company 
upon which is stamped a legend stating that a certain per cent of principal 
was paid and that holder thereof agreed to extension of date of maturity of 
the balance is free of all defenses or defects in title in the hands of a holder 
in due course after original due date since, such a transferee would have it 
before maturity, p. 282. 


Security issues, § 1 — Investment certificates — Holding companies — Extension 
of payment — Time of sale. 
12. An investment certificate issued by a public utility holding company and 
upon which is stamped a legend stating that a certain per cent of principal 
was paid and that holder thereof agreed to extension of date of maturity 
of balance was “sold” within the meaning of the Public Utility Holding 
Company Act and the Securities Act when mailed, p. 283. 


[August 29, 1938.] 


Mons for preliminary injunction in suit to enjoin a public 

utility holding company from using any instrument of 

interstate commerce and the mails in effecting the extension of 

maturity date of previously issued investment certificates; 
granted. 


e 


APPEARANCES: Chester T. Lane, Paxson, of New York city (Charles 
of Washington, D. C. (Chester T. M. Travis, Garrett A. Brownback, 
Lane, of Washington, D. C., Lewis M. and Jesse J. Holland, all of New York 
Dabney, Jr., of Dallas, Tex., and city, of counsel), for defendants. 
Milton V. Freeman and David Gins- 
burg, both of Washington, D. C., of Ciancy, D. J.: The defendant 
counsel), for Securities and Exchange Associated Gas and Electric Company 
Commission; Travis, Brownback & (hereinafter referred to as “the com- 
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pany”) is a public utility holding 
company organized in New York. In 
November, 1928, the company began 
to issue certain obligations denominat- 
ed 54 per cent convertible investment 
certificates (hereinafter referred to as 
“Gnvestment certificates’’) due Novem- 
ber 15, 1938, and during 1928 and 
1929 succeeded in disposing of ap- 
proximately $31,000,000 of these in- 
vestment certificates which were obli- 
gations created by resolution of the 
company’s board of directors and are 
unsecured. In May, 1933, the company 
adopted and proceeded to enact a “re- 
arrangement of debt capitalization” 
known as the “recap plan,’’ which 
included the investment certificates in 
its operation. The prosecution of this 
plan succeeded in procuring a sub- 
stantial decrease in the outstanding 
amount of investment certificates. 
The approaching maturity, however, 
induced the company to extend, in 
May, 1937, to those who still held the 
investment certificates, special plans 
looking to the disposition of that issue. 
The company, at that time, mailed to 
the remaining holders of investment 
certificates, a letter repeating the pro- 
posal which had been advanced by an 
offer made on November 18, 1936, to 
exchange for the investment certifi- 
cates an equal principal amount of 53 
per cent—-64 per cent sinking-fund in- 
come debentures due 1986, and further 
offering either to accept exchange of 
their certificates for an equal amount 
of 5-year 6 per cent investment cer- 
tificates due November, 1943, or to ex- 
change their certificates for 10 per cent 
in cash and 90 per cent of principal 
amount in 5} per cent investment cer- 
tificates due November 15, 1939, both 
of the proposed exchange obligations 
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being in all respects identical with iy 
outstanding investment certificates , 
cept for the later maturity date, (, 
July 2, 1937, the company sent anoth 
letter to the then remaining holders ¢ 
the investment certificates advising 
them that the exchange would be x. 
complished not by the issuance of; 
new certificate but by stamping the 
outstanding investment  certificats 


with a statement incorporating th 
particular modification accepted by the 
holder. When the outstanding inves. 
ment certificate bore coupons, new 
coupons would be attached to cover the 


accordance with the conditions of his 
choice. 

On January 26, 1938, when about 
$3,250,000 of investment certificates 
had been neither exchanged nor ex- 
tended, the company sent to the te. 
maining holders of investment certif- 
cates a letter proposing to modify the 
offers contained in its letters of May 
10 and July 2, 1937. This again pro- 
vided the holder with a choice of two 
alternatives, one of which offered him 
an immediate cash payment of 20 pet 
cent of the face amount of his certifi 
cate upon his acceptance of an exter 
sion of the maturity of the remainder 
to November 15, 1939, at the same 
54 per cent per annum interest and the 
other of which provided for an addi- 
tional 2 per cent cash payment upon 
his agreeing to an extension of the bal 
ance to November 15, 1943. The 
choice of either alternative was to be 
effected by stamping on the certificate 
a legend incorporating the holder's 
choice and not by the issuance of 2 
new certificate. The form of the 
legend was as follows: 
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SECURITIES AND EXCHANGE COM. v. ASSOCIATED G. & E. CO. 


“Twenty per cent of the principal 
Lbmount of this certificate has hereto- 


cipal hereof to November 15, 1939, to 
which each successive holder thereof 
is bound by the acceptance hereof. 
This certificate shall continue to bear 
interest, payable quarterly, upon the 
unpaid portion of the principal hereof, 
at the rate of 54 per cent per annum.” 

After the stamping, the defendant 
Transfer and Paying Agency returned 
by registered mail the stamped cer- 
tificates and the checks for 20 per cent 
of the principal amount and the addi- 
tional 2 per cent if the holder chose 
1943 as the due date. 

Plaintiff moves for a temporary in- 
junction against the defendants’ using 
any instruments of interstate com- 
merce and the mails in connection with 
the effecting of these transactions with 
the holders of the investment certifi- 
cates as a violation of § 5(a) of the 
Securities Act of 1933, 15 USCA § 
77e(a), and § 6(a) of the Public 
Utility Holding Company Act of 
1935, 15 USCA § 79f(a), inasmuch 
as no registration statement under 
the Securities Act nor declaration and 
permission under the Public Utility 
Holding Company Act has been filed 
or obtained as required by those stat- 
utes. 

The decision of this motion, there- 
fore, involves a determination of two 
questions: First, Is the stamped cer- 
tificate sent out by the company a 
security? and, second, Is it sold under 
the provisions of § 5(a) of the Securi- 
ties Act and § 6(a) of the Public Util- 
ity Holding Company Act? 
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[1-3] A statute should be so con- 
strued as to effectuate its evident pur- 
pose. Royal Indemnity Co. v. Ameri- 
can Bond & Mortgage Co. (1933) 289 
U. S. 165, 77 L. ed. 1100, 53 S. Ct. 
551; St. Louis & O’Fallon R. Co. v. 
United States, 279 U. S. 461, 73 L. 
ed. 798, P.U.R.1929C, 161, 49 S. Ct. 
384. The purpose of the Public Util- 
ity Holding Company Act, § 1(c), 15 
USCA § 79a(c), is to effect regula- 
tion of companies described therein, 
of which the defendant company is 
admittedly one, to prevent the abuses 
recited in § 1(b), 15 USCA § 79a(b). 
The very first abuse stated is the in- 
ability of investors to obtain informa- 
tion necessary to appraise the financial 
position or earning power of the is- 
suers of securities. Section 1(c) states 
that it is the policy of the statute to 
meet the problems and eliminate the 
evils recited and requires its interpre- 
tation in accordance with that policy. 
The Securities Act of 1933, 15 USCA 
§ 77a et seq., does not state its policy, 
but a study of the whole statute dem- 
onstrates that it is intended to procure 
for the investor information prepared 
in accounting form prescribed by the 
Commission (paragraphs (25) and 
(26) of Schedule A, 15 USCA § 77aa, 
Pars. (25, 26) ) and calculated to ad- 
vise him about his bargain. Both stat- 
utes serve other purposes, those others 
served by the Public Utility Holding 
Company Act of 1935, 15 USCA § 79 
et seq., being more important even than 
the fortune of the investor, one being 
to insure their ability to perform the 
duty of fair public service owed by 
the companies included. Because their 
search of financial aid and support 
from the public offers opportunities 
for fraud and may imperil the rendi- 
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tion on fair terms of the service on 
which the people depend, their financ- 
ing by the public has been declared a 
matter of public interest explicitly by 
the Public Utility Holding Company 
Act. The Securities Act implies a 
public interest in all companies seeking 
financial support from the public. 

[4] Consequently, the defendant’s 
endeavor to limit the nature of the 
transaction between the holder of the 
investment certificate who was willing 
to extend the maturity and the com- 
pany is wholly at variance with the 
spirit of both statutes and the purposes 
they were deliberately designed to ef- 
fect. To constrict the decision of this 


motion to a definition of the legal re- 
lationship between the extending cer- 
tificate holder and the company would, 
in the opinion of the court, ignore and 
tend to defeat pro tanto the purposes 


of both enactments. The Securities 
Act and the Public Utility Holding 
Company Act are not intended to de- 
termine the liability at law of any com- 
pany at the suit of a certificate holder. 
Securities Act, §§ 11, 12 and 16, 15 
USCA §§ 77k, 771, 77p; Public Utility 
Holding Company Act, §§ 18, 27, 28 
and 29, 15 USCA §8§ 79r, 79z-1 to 
79z-3. The Securities Act deliberate- 
ly excepts all single transactions in- 
volving the creation of single debts in 
current transactions. § 3(a) (3), 15 
USCA § 77c(a) (3). So does the 
Public Utility Holding Company Act. 
§ 6(b), 15 USCA § 79f(b). Both 
are intended to protect the general pub- 
lic from imposition at the time when 
the company’s capital structure is to 
be affected and when the money of 
the public is sought for general pur- 
poses, not particular current transac- 
tions. They would apply even if none 
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of the public’s money is actually ob. 
tained or if no security were actual} 
disposed of. Public Utility Holding 
Company Act, § 4(a) (3), 15 USCA 
§ 79d(a) (3); Securities Act, § 2(3) 
and (4), 15 USCA § 77b(3, 4). Con. 
sequently, we take it that to determine 
whether or not the transactions come 
within the meaning of the laws it js 
necessary to look not at any individual 
certificate holder and what he does nor 
even at what the company does with 
him. The proper way is to look at 
the company and determine what is its 
purpose; what is it seeking to accon- 
plish, and, by considering the transac. 
tion from this point of view, to deter- 
mine the meaning and the importance 
of its deeds. 

[5] Assuming this attitude, the 
court has no difficulty in determining 
that the stamped certificates mailed by 
the company’s agent, the defendant 
Transfer and Paying Agency, de- 
scribed as a Jersey business trust, con- 
stituted the sale of a security. The 
purpose and aim of the company is 
to secure the retention and use of the 
certificate holders’ money for a further 
period after the present due date, No- 
vember 15, 1938. Whether on that 
day the holder takes $80 from his 
pocket and pays it over to the com- 
pany or whether he allows the com- 
pany to retain the $80 it has of his 
money cannot alter the case. In either 
case, the need of the filing of its state- 
ments required under both the Secuti- 
ties Act and the Public Utility Hold- 
ing Company Act is apparently the 
same and exactly the same purpose is 
served by their filing, unless we must 
assume the continuance unchanged of 
the company’s financial condition while 
the certificates have been outstanding. 
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This would be true of a secured obliga- 
tion and ‘is doubly true of an unse- 
cured one. 

The stamped certificate sent out by 
the company’s agent, whether it con- 
tained the old promise to pay, renewed, 
or the old promise, modified by the 
extension of maturity, or a new prom- 
ise, serves all the purposes of the old 
bond or debenture and is a security 
within the definitions of that word 
found in both statutes and within the 
purposes and aims of both. And, were 
we to assume a difference between a 
new certificate and the old certificate, 
stamped, we would we think attribute 
to the parties an understanding of the 
meaning of the latter that did not exist 
in the comprehension of the holder. 
More, we would render both statutes 
nugatory within the limits of the facts 
of this case in plain violation of the 
mandate given for its interpretation 
in the Public Utility Holding Com- 
pany Act, § 1(c) 15 USCA § 79a(c), 
which we have stated before. 

[6-8] If we view the case as the de- 
fendant asks from the legal relation- 
ship of the parties, the conclusion is 
not different. The defendant argues 
that the legend is merely a notice to 
subsequent holders and that the exten- 
sion agreement consists of the Com- 
pany’s proposal of January 26, 1938, 
and the holder’s acceptance in his letter 
of transmittal. Whether or not this be 
technically correct, we shall assume 
that it is, inasmuch as this is a motion 
for a preliminary injunction and we 
are confined to the facts presented in 
the papers. The defendant’s position 
is that the consent of the holder to an 
extension of the maturity date is a 
wholly unilateral agreement made by 
the holder without any consideration 
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from the debtor—valid under Person- 
al Property Law, Consol. Laws, Chap. 
41, § 33(2)—that nothing was given 
for the exchange in the way of a new 
promise to pay and that neither the 
language of the letter of transmittal, 
which the company says expresses the 
holder’s acceptance of the company’s 
offer, nor the legend stamped on the 
certificate imposes any new obligation 
on the company, and that, therefore, 
the stamped certificate cannot in any 
wise be called a security. However, 
the language of the letter of January 
26, 1938, includes this sentence : 

“Tt is planned, therefore, to divide 
the maturity into three parts, one part 
to be paid in advance of the original 
due date, one part to be met in 1939, 
and the balance of the issue to be re- 
tired in 1943 or earlier. jes ugg 

We take it that the phrases “plan to 
meet a maturity in 1939” or “plan to 
retire the balance of the issue in 1943” 
are express proposals to take up a debt 
in either of the years named. Either 
phrase imports an agreement to pay in 
some fashion the outstanding debt in 
that year. If the company insists they 
convey no new promise but refer only 
to an intention to meet a 1938 maturity 
at a later time, the answer is that they 
composed and prepared the letter and 
will not now be heard to dispute the 
apparent sense of their own words. If, 
therefore, the letter of January 26, 
1938, is, as the defendant says, an 
offer, and the letter of transmittal 
which it itself prepared an acceptance 
thereof, then the holder of the certif- 
icate who sent the letter of transmittal 
expresses his acceptance thus: 

a requests: The payment of 
20 per cent of the face amount of such 
certificates in cash on account of the 
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principal thereof, and the extension of 
the maturity of the balance of the 
principal to November 15, 1939.” 

er pursuant to the terms and 
conditions of the offer of Associated 
Gas and Electric Company dated Jan- 
wary 26; 1938...” 

He clearly accepted the offer of the 
payment of the balance stated in the 
company’s letter of January 26, 1938, 
as part of its bargain and when the 
company stamped the certificate in ac- 
cordance with the authority conveyed 
by the letter of transmittal with a 
legend stating the new date of maturity 
of the balance, it was expressing in the 
form chosen and formulated by itself 
the agreement reached by the company 
and the holder. Consequently, the fix- 
ing of the stamp on the certificate and 
certainly the sending of the stamped 
certificate was in every sense the issu- 


ance of a new promise to pay. 

[9] We need perform no tour de 
force to find a new relationship be- 
tween the parties established by stamp- 


ing the certificate. We cannot ignore 
that the company itself chose to affix 
the legend phrased in its own words 
on the old certificate. By its own act 
it united certificate and legend, there- 
by incorporating them one with the 
other. The legend derives its sense 
from the certificate to which it is af- 
fixed. The reduction payment went 
out with the letter though the legend 
refers to it as “heretofore” paid. The 
entire transaction was a unit. So that 
at the least, the stamping of the cer- 
tificate was no less than a reaffirmation 
of the old promise to pay—a remaking 
or renewal of it. We note the last sen- 
tence of the legend providing for a 
continuation of interest. The com- 
pany says this cannot even be urged 
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as evidence of any new obligation to 
pay interest because the certificates 
provided therefor until payment. This 
provision in the certificates gave noth- 
ing to the holder after November, 
1938. Interest would run any way, as 
a matter of law, Civil Practice Act N. 
Y. § 480; Prager v. New Jersey Fi- 
delity & Plate Glass Ins. Co. (1927) 
245 N. Y. 1, 156 N. E. 76, 52 ALR 
193. The certificate merely estab- 
lished a standard for computation of 
damages (Agency of Canadian Car 
& Foundry Co. v. American Can Co, 
[1919] 169 C. C. A. 379, 258 Fed, 
363, 6 A.L.R. 1182) so that the 
last sentence of the stamped legend 
is a new promise to pay what is 
really and essentially interest. Since 
interest supposes principal, the com- 
pany’s affixing the legend to the cer- 
tificate is a reacknowledgment of the 
debt and a new expression of liability 
therefor. Nothing less would war- 
rant a promise to pay interest. 

[10, 11] To defeat the Statute of 
Limitations, the stamped certificate, 
acknowledging as it does a reduction 
of principal by part payment, will be 
a reacknowledgment of the liability 
for the whole debt and imply a new 
promise of the obligor to pay the res- 
idue. Harper v. Fairley (1873) 53 
N. Y. 442. This introduces not so 
much a new right as the preservation 
of the remedy, but it demonstrates the 
possibility that sometime the courts 
may have to regard the stamped cer- 
tificates as new promises. When the 
company stamped the certificate, some- 
thing new was created. In the hands 
of a holder in due course after No- 
vember, 1938, the instrument, if a 
coupon certificate, was free of all de- 
fenses or defects in title (Negotiable 
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Instruments Law, Consol. Laws, Chap. 
38, § 96) which afflicted his trans- 
feror—a character it did not have 
before the stamping. Such a holder 
would have it before maturity for the 
extension is not of the time within 
which he may exert his right to sue 
but of the time when his right to col- 
lect or have his money shall arrive. 
This new character may be said to de- 
rive from the holder’s extension of the 
maturity but it attaches to the com- 
pany’s obligation and when the com- 
pany sent it out it put the certificate 
in circulation fully aware of its new 
character. 

[12] We think the stamped certifi- 
cates are sold within the meaning of 
the statutes. Indeed, we believe this 
follows from our conclusion that the 
stamped certificate is a security. It 
was disposed of when it was stamped 
or certainly when it was mailed to the 


holder by the defendant Transfer and 
Paying Agency for the use of the cer- 
tificate holders’ money for the period 


of the extension. When the original 
certificate was delivered to the sub- 
scriber in exchange for his cash, there 
certainly was a sale. Here a new 
promise to pay a different amount, at 
another date, is delivered for the cash 
that belongs to the holder and which 
he substantially redelivers or, if the 
defendant prefers, for the holder’s 
waiver of immediate payment. Title 
to that obligation passes when the 
company gives it in exchange for the 
holder’s expression of willingness to 
permit further use of his money. 

The court finds comfort in reach- 
ing this decision in the decisions of 
the Interstate Commerce Commission 
which has interpreted the extension 
of an outstanding obligation as the 
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issuance of a security subject to its 
approval under § 20a (2) of the In- 
terstate Commerce Act, 49 USCA 
§ 20a which makes it “unlawful for 
any carrier to issue any share of cap- 
ital stock or any bond or other evi- 
dence of interest in or indebtedness of 
the carrier (hereinafter in this section 
collectively termed ‘securities’) .. . 
unless and until, and then only to the 
extent that, upon application by the 
carrier, and after investigation by the 
Commission the Commission 
by order authorizes such issue or as- 
sumption.” Re Bonds of Minneap- 
olis & St. L. R. Co. (1927) 124 Inters. 
Com. Rep. 562; Re Erie R. Co. Ex- 
tension Contracts (1920) 65 Inters. 
Com. Rep. 131; Re Bath & Ham- 
mondsport R. Co. Bonds (1923) 79 
Inters. Com. Rep. 267; Re San Luis 
C. R. Co. Bonds (1923) 79 Inters. 
Com. Rep. 737. While these are not 
cogent authorities, they gain weight 
in view of the Securities Act’s excep- 
tion, § 3(a) (6), 15 USCA § 77c(a) 
(6), of securities subject to the pro- 
visions of § 20a of the Interstate 
Commerce Act, 49 USCA § 20a. The 
assumption is not far fetched that the 
Interstate Commerce Act, in the opin- 
ion of Congress, attained in the field 
of railroad securities the purposes of 
the Securities Act in others and of the 
Public Utility Holding Company Act 
in its special field and that its admin- 
istration covered in the railroad se- 
curities field all the operations of the 
latter acts. 

Since, if the stamped certificate was 
a security sold within the meaning of 
the Public Utility Holding Company 
Act, the declaration required by that 
act and the order permitting it to be- 
come effective are required to make 
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legal the operations of the company numerous other questions raised by 
which we have discussed and since the motion. 

such declaration has not been filed, it Motion for preliminary injunction 
becomes unnecessary to decide the granted. 





NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS 


Re Borough of Lincoln Park 


Municipal plants, § 26 — Income — Determination of financial status — Ep. 
gineer’s report. 

1. Under statute authorizing the Board of Public Utility Commissioners 
to determine that the income of a proposed municipal water supply and 
distribution system will be sufficient to make said utility self-liquidating 
“on the basis of a project report prepared by the engineer,” such report 
is only for guidance and the Board is not required to accept it without 
question, p. 285. 


Municipal plants, § 1 — Determination of financial status. 


2. Where there is no evidence to enable the Board of Public Utility Com- 
missioners to determine that a municipality will be financially able to carry 
out the provisions of the State’ Water Policy Commission’s order of ap- 
proval without resorting to the right of eminent domain, the Board cannot 
find the project to be self-liquidating within the meaning of the statute, 
especially when the calculation as to receipts and operating costs are related 
solely to the total estimated cost of the project, which total estimated cost 
is not definitely ascertainable, p. 286. 


[October 13, 1938.] 


cams for order determining that the income from 

proposed municipal supply and distribution system 1s 

sufficient to make the said utility self-liquidating ; denied without 
prejudice. 


¥ 


APPEARANCES: Albert E. Rice, a new source of water supply for a 
for borough of Lincoln Park; Walter municipal water system and by its 
J. Hunziker, for Mountainview Wa- petition asks this Board to make an 
ter Company, Inc. order “determining that the income of 

the said proposed water supply and 

By the Boarp: The borough of distribution system will be sufficient 
Lincoln Park is desirous of acquiring to make said utility or enterprise self- 
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RE BOROUGH OF LINCOLN PARK 


liquidating within the definition of 
the statute.” Title 40 Rev. Stats. 1- 
78 and 40: 1-79. 

The pertinent portion of the statute 
relating to this application is as fol- 
lows: “Any water supply or distribu- 
tion system or any sewerage system, 
shall be deemed to be self-liquidating 
during the period of construction or 
acquisition and until it shall have been 
in operation for at least one fiscal year ; 
provided, that the Board of Public 
Utility Commissioners shall have de- 
termined by order that the income will 
be sufficient to make the utility or en- 
terprise self-liquidating within the 
definition of this article, on the basis 
of a project report prepared by the 
engineer.” 

[1] It must be noted that the stand- 
ard set up in the statute for the guid- 
ance of the Board is “the basis of a 
project report prepared by the engi- 
neer.”’ But this standard is only for 
the purpose of guidance. It cannot 
mean that the legislature intended 
that the Board should accept without 
question the report of the engineer on 
the project, otherwise the legislature 
would not have thrown around this 
provision the safeguard of its proviso. 

An examination of the report of 
the engineer (Mr. Fields) shows that 
the estimated cost of acquiring the 
property to be purchased from three 
private water companies, viz.: Lincoln 
Park Water Company, Mt. View Wa- 
ter Company and Evans Development 
Water Company is $26,005, and like- 
wise his testimony shows that new con- 
struction work in connection with this 
project contemplates an estimated ex- 
penditure of $189,000 making a total 
of $215,000 in round figures, of which 
$85,498 is supplied by Federal grant. 
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The terms of the Federal grant ex- 
pressly exclude its use “for the pur- 
chase of private water works, system 
or systems.” 

The ordinance authorizing the issu- 
ance of $127,303.16 water bonds of 
the Borough, introduced September 2, 
1938, in § 3 thereof, provides: 

“The estimated maximum amount 
of money to be raised from all sources 
for the purpose of acquiring as hereto- 
fore authorized the water works and 
water supply system adapted to supply 
the municipality with water from Lin- 
coln Park Water Company, Mt. View 
Water Company and Evans Develop- 
ment Water Company, or any of them, 
together with any or all the property, 
real and personal, rights, franchises, 
powers, privileges, and interests there- 
of, is $26,005.” 

The ordinance further provides that 
of this amount $25,354.87 is to be 
raised by the proposed issue of bonds 
and is included within the total bond 
issue of $127,303.16, leaving a net 
of $101,948.29 from the proceeds of 
the bond issue plus the Federal grant 
of $85,498, or a total of $187,446.29 
toward the estimated new construction 
cost of $189,000. 

The difference between the last-men- 
tioned sum and the total sum author- 
ized by the ordinance for the construc- 
tion and acquisition of the water sup- 
ply system is $27,000. 

On August 19, 1938, the borough 
applied to the State Water Policy 
Commission for approval of plans for 
the diversion of a maximum amount 
of 500,000 gallons of water daily. 
On September 10, 1938, it amended 
its application to obtain its source of 
supply from wells now used by the 
three private water companies herein 
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mentioned, which companies already 
had water diversion rights in the ag- 
gregate quantity of 235,000 gallons 
daily. The Water Policy Commission 
approved the borough’s application to 
the extent of 300,000 gallons daily, 
in which quantity they included the 
235,000 gallons already allocated to 
the three private water companies re- 
ferred to. This approval likewise in- 
cluded water which is now supplied to 
Wayne township “until that territory 
may be taken over and supplied by 
the Water Department of said town- 
ship.” Accordingly, the State Water 
Policy’s approval was made contin- 
gent upon an event, namely, “the Bor- 
ough of Lincoln Park shall acquire by 
purchase or condemnation the water 
supply systems and rights of the Lin- 
coln Park Water Company, the Mt. 
View Water Works, Inc., and the 
Charles H. Evans Water Development 
Company, except such portions of 
them as may be excluded by mutual 
agreement between the borough and 
said individual companies.” 

[2] The record in this proceeding 
clearly shows that no negotiations have 
been entered into nor any agreement 
reached with respect to the serving of 
the customers residing in Wayne 
township and now served by the Mt. 
View Water Company. Likewise, the 
record fails to show any negotiation 
between the borough and the three 
private water companies mentioned 


with respect to the acquisition or cost 
of acquisition of these companies, |j 
therefore follows that the record js 
barren of evidence that the sum of 
$27,000 will acquire the property, 
rights, franchises, etc., of these com- 
panies and hence this Board is with. 
out any proof to enable it to determine 
that the applicant will be financially 
able to carry out the provisions of the 
State Water Policy Commission’s or- 
der of approval without resorting to 
the right of eminent domain. If the 
borough should exercise such right 
and the cost of acquisition exceeds 
$27,000 the project cost will exceed 
the sum of $216,000 as limited by the 
ordinance. If, however, the petitioner 
acquires the rights of the companies 
referred to in accordance with the or- 
der of the State Water Policy Com- 
mission for the sum of $27,000, proof 
of that fact may be presented to this 
Board when it occurs. 

The Board therefore, for the rea- 
sons above stated, cannot find the 
project to be self-liquidating within 
the definition of the statute, especially 
since the calculations as to receipts and 
operating costs are related solely to 
the total estimated cost of the project 
which total estimated cost is under 
the present posture of the record not 
definitely ascertainable and, therefore, 
the Board hereby denies the petition. 
The petition is denied without preju- 
dice. 
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RE SOUTHWESTERN BELL TELEPH. CO. 


ARKANSAS DEPARTMENT OF PUBLIC UTILITIES 


Re Southwestern Bell Telephone Company 


[Docket No. 286.] 


Rates, $§ 539 — Telephone — Flat rate business service — Public use. 
1. Business subscribers who want the public, their customers, and friends 
to use their telephones should be allowed to have flat rate service provided 
they are willing to pay the additional cost to the telephone company in ren- 


dering such service, p. 288. 


Rates, § 544 — Telephones — Public use — Flat rate business telephone. 


2. A monthly rate of three times the regular rate, for general public use 
of flat rate business telephones, should not be approved, p. 288. 


[July 7, 1938.] 
| ahpeaiey telephone rate schedule applicable to a local exchange 


was filed; disapproved. 


By the DEPARTMENT: The South- 
western Bell Telephone Company, on 
June 10, 1938, filed a revised tele- 
phone rate schedule applicable to the 
Fayetteville exchange. This rate re- 
vision resulted from Ordinance No. 
809 passed by the city of Fayetteville. 

The ordinance of the city of Fay- 
etteville, Arkansas, contains provi- 
sions requiring that local flat rate 
telephone service shall be installed 
upon any business premises reasonably 
determined and fixed by the subscrib- 
er. The purpose and intent of this 
provision is to make it possible, at the 
discretion of the subscriber, to locate 
the flat rate telephone where it might 
be accessible to the general public. 
Another provision of the ordinance 
requires that “restricted” service shall 
be made available to all subscribers 
for business and residential service 
within the city of Fayetteville. The 
purpose of this requirement is to make 
it possible, at the request of the sub- 
scriber, to limit the use of any local 


telephone to local or prepaid toll calls. 
The belief is that this arrangement of 
“restricted” service will eliminate the 
possibility of the subscriber’s having 
to pay for unauthorized long-distance 
calls over his telephone. 

The telephone company revised the 
rate schedule and filed it with the De- 
partment in an attempt to conform 
to the ordinance requirement of the 
city of Fayetteville. The local ex- 
change tariff is revised to quote a 
monthly rate of $2 additional per main 
station for the “restricted” type of 
service. For example, the monthly 
rate on unrestricted single party busi- 
ness telephones is $3.50, whereas the 
proposed monthly rate on restricted 
single party business telephones would 
be $5.50. All other class of service 
also would be increased $2 monthly 
for the “restricted” service. The 
monthly rate for extensions to all 
main station telephones would be in- 
creased 50 cents under the proposed 
schedule for restricted telephones. 
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The question of “restricted’’ tele- 
phone service has been before the De- 
partment in a recent case. The Uni- 
versity of Arkansas, located at Fay- 
etteville, and affiliated fraternal organ- 
izations, filed a complaint asking the 
Department to require the Southwest- 
ern Bell Telephone Company to offer 
restricted long-distance telephone serv- 
ice to dormitories and fraternal or- 
ganizations of the university. The 
telephone company, after a hearing, 
filed revised tariffs for the Fayette- 
ville exchange which provided that 
dormitories and living quarters of fra- 
ternal organizations affiliated with es- 
tablished universities and colleges may 
subscribe to one party line business 
telephone service with special coin 
collecting device at a flat rate of $5.50 
per month. This rate was $2 per 
month higher than the regular rate 
for “unrestricted” service. 

The Department approved this rate 
due to the limited number of subscrib- 
ers for this type of service and cer- 
tain special costs necessary to render 
the service. The present tariff, how- 
ever, is to be applicable to all the 
subscribers in the entire exchange who 
request it. The conditions are so un- 
like those in the former case that the 
Department cannot approve the tariff 
without further study and investiga- 
tion. 

The proposed schedule of rates is 
an attempt by the telephone company 
to comply with the ordinance by quot- 
ing a monthly rate of $10.50 for flat 
rate service in locations accessible to 
the public. This proposed rate is 
three times the regular monthly rate 
on business telephones. For exam- 
ple, the monthly rate on a flat rate 
single party business telephone, lo- 
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cated in such a place not accessible to 
the public and used by the subscriber, 
his employees and business associates, 
is $3.50. If such a telephone is Jo. 
cated so that it is accessible to the gen. 
eral public and used by persons other 
than those connected with the busj- 
ness the proposed monthly rate js 
$10.50. Two dollars per month will 
be added if the service is “restricted” 
to local and prepaid long-distance 
service. 

[1, 2] The Department has had 
numerous conferences with the tele- 
phone company relative to the matter 
of public use of business telephones, 
The Department is of the opinion that 
if business subscribers want the pub- 
lic, their customers, and friends to 
use their telephones they should be 
allowed to have that type of service 
provided they are willing to pay the 


additional cost to the telephone com- 
pany in rendering that type of serv- 


ice. The Department and the tele- 
phone company have not been able to 
arrive at an agreed method of deter- 
mining the additional cost of this type 
of service. 

The Department is of the opinion 
that a monthly rate of three times the 
regular rate for general public use of 
flat rate business telephones is not the 
solution of the problem. 

The Department is of the opinion 
that the rate schedule as filed by the 
telephone company should not be ap- 
proved. 

It is therefore ordered: 

That the revised local exchange tar- 
iff for Fayetteville, filed with the De- 
partment on June 10, 1938, be sus- 
pended for a period of six months 
from the date of this order. 
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Walker engineers will gladly design items to your own speci- 
fications if you. wish. 


Write today for Catalog 


WALKER ELECTRICAL 


COMPANY 
Atlanta Georgia 





Industrial Progress 


Selected information about manufacturers, 
new products, and new methods. Also news on 
personnel changes, recent and coming events. 


Chicago Utility Plans New 
Generating Unit 


F URTHER details on the $75,000,000 expendi- 
tures by Commonwealth Edison Company 
over the next two years were given recently 
by James Simpson, chairman. He said the 
company spends $25,000,000 each year and ad- 
ditional expenditures of $25,000,000 will bring 
the total to $75,000,000 for the next two years. 

Mr. Simpson said that the system now had 
1,993,000 kw. of capacity. The peak during 
the past twelve months was 1,420,000 kw. How- 
ever, the company agreed to install additional 
generating capacity as a result of the National 
Defense Power Committee conferences. 

According to Mr. Simpson, it has been de- 
cided to proceed with engineering studies with 
respect to an additional 90,000 kw. at the 
Northwest station and also to modernize 55,- 
000 kw. This would be accomplished by in- 
stalling a 50,000-kw. high-pressure topping 
unit and by increasing the present boiler ca- 
pacity of the station to make available 40,000 
kw. which cannot now be used. This installa- 
tion would cost about $8,000,000 and require 
about two years to complete. 

Mr. Simpson said that the installation of an 
additional 100,000 kw. of generating capacity 
is now under consideration by the engineers. 
The exact location is yet to be determined. If 
installed, this further capacity, together with 
additional transmission lines and_ special 
switching equipment, may cost up to $17,- 
000,000, 


G-E Announces New Indoor 
Current Transformer 


NEW indoor current transformer designed 
to combine the advantages of small size 


with high accuracy for metering on low volt- 
age circuits has been introduced by General 
Electric. Designated Type JL-1, it is rated 
600 volts and is offered in three current rat- 
ings: 200/5, 400/5, and 600/5 amperes. 

Primary windings of the JL-1 are of suff- 
cient size to permit continuous operation at 
150 per cent of rated primary current. Primary 
terminal surfaces are silver-plated, and the 
secondary terminals are the solderless type, 
easily operated with a screw driver. A re- 
movable mounting plate permits mounting the 
transformer on pipe. 


Dealers’ Sons’ School 


HIRTY youths from all sections of the 

United States have enrolled in the Post- 
Graduate School of Modern Merchandising 
and Management for Dealers’ Sons, a “col- 
lege” unique in modern industry. 

An expanded teaching personnel and greatly 
broadened curriculum are outlined for the new 
school, the fourth of its kind to be held. Train- 
ing of the dealers’ sons for participation in 
their fathers’ automobile dealerships, or in or- 
ganizations of their own, is afforded the young 
men, selected on a merit system after nomina- 
tion by executives in the Chevrolet field or- 
ganization. 

Lecture courses, conducted by leaders in the 
automotive industry, will be supplemented with 
“laboratory” work, according to T. O. Mc- 
Laughlin, director and chief instructor. Promi- 
nent industrial figures who will address the 
group include A. P. Sloan, Jr., chairman of 
the board of General Motors, William S. 
Knudsen, president of General Motors, M. E. 
Coyle, general manager of Chevrolet, C. F. 
Kettering and R, H. Grant, vice presidents of 
General Motors, and William E. Holler, gen- 
eral sales manager of Chevrolet. : 

The youths will be graduated after eight 
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Sez Selective Column Form Writing 
Machine recently introduced by Bur- 
roughs Adding Machine Co. 
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DAVEY TREE TRIMMING SERVICE 


Doorway 


to new research Davey Men Are— 


@ Satisfied Workers 
@ Specially Trained 


@ Well Paid 











e@ Eager to Serve 


Always use dependable Davey Service 


DAVEY TREE EXPERT CO. KENT, OHIO 


DAVEY TREE SERVICE 











@ Through this doorway, new re- 
search and testing facilities open to 
utility or manufacturer. For this is 
the doorway of the new building of 
Electrical Testing Laboratories. 


With more space, better arrange- 
ments and additional equipment, E. 
T. L. can now serve you better 
and more swiftly . . . provid- 
ing accurate, unbiased data by test, 
on products that you buy, sell, ser- 
vice or use. These facts may be the 
basis for sounder business judgment; 
sometimes they provide authorita- 
tive selling points. E. T. L. Reports 
are completely confidential; and are 
often very inexpensive, since you pay 
only for the service you use. 

@ Private Laboratories, of course, limited P 

short Yerms_ By" those "whois 0 Iba idle pala a 

their research completely secret. There specifications 

Eo De companied Soutien 00 hele — Old craftsman methods of indi- 

i vidual manufacture 


— The most rigid inspection and test- 


Electrical Testing Plead ws Aes 


. Klein methods are not mass production 
Z t methods but for a man who demands a 
a 0 r A G Ir | e § plier of Klein quality there ae no ‘sand te 
produce it except the Klein 
East End Avenue and 79th Street 


New York, N. Y. Mathias O Sens 
| 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 























38 


weeks of intensive training, investigating all 
departments pertaining to the conduct of a 
retail business. In addition, they are “factory- 
trained” to the extent that classes are held 
right in plants and engineering laboratories, 
where the students learn designing, servicing, 
re-conditioning of used cars and other phases 
of the business. 

More than 100 men already have been gradu- 
ated from the school, which was founded by 
Mr. Holler, and was in the course of prepara- 
tion for five years prior to its opening in the 
spring of 1938. 


Silex Treasure Specials 


R° ECENTLY The Silex Company announced a 
January-February Treasure Special which 
stimulates buying by giving the consumer an 





Silex “Triple Sales Value” 


extra value—more for his money—but at the 
same time allowing the retailer and the jobber 
to make their full margin of profit. 

The Silex Treasure Special offers “triple 
sales values.” The Kitchen Range Models 
are decorated with a moldex shell on the lower 
bowl and include an individual serving tray. 
The price is the same as the plain Kitchen 
Range Model alone. 

The Electric Specials are decorated with a 
moldex shell on the lower bowl. The stove 
has convenient carrying handles and an in- 
dividual serving tray is included—all for the 
price of the plain Electric Table Model. 

Both the Kitchen Range and the Electric 
Table Specials are offered in the 8 and 10 cup 
sizes and with either red or black moldex trim 
and serving tray. 

Sales boosting dealer helps are given to the 
dealer with the purchase of these specials. 
Envelope stuffers, window streamers, special 
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boxes and newspaper mats tell the consumer 
about these extra values—stimulates sales, A 
flasher window display attracts additional at- 
tention to these “triple value specials.” For 
complete information, write The Silex Com- 
pany, Hartford, Connecticut. 


Utility Completes Two-Year 
_ Expansion Program 


TWO-YEAR construction program at a cost 
A of approximately $1,835,000 has heen 
completed at the Valmont plant, principal 
steam-electric generating plant of the Public 
Service Company of Colorado. Increased de- 
mand for electricity in the territory served by 
the company necessitated this latest enlarge- 
ment. 

Work in enlarging the plant included the 
extension of the turbine room, installation of a 
25,000-kw. General Electric turbine and aux- 
iliary equipment, extension of the boiler room 
and pulverizer house, installation of a B. & W. 
boiler with a capacity of 225,000 Ib. of steam 
per hour; installation of an Allis-Chalmers 
condenser, construction of a 325-ft. radial 
brick stack, 22 ft. in diameter on the inside: 
installation of a 30,000-kva., 13,000/100,000- 
volt transformer bank, and the necessary elec- 
trical auxiliaries, wiring and switchboards. It 
was stated that this extensive construction 
program was completed without a serious acci- 
dent to a single man. 

This extensive work at the Valmont plant 
is only one phase of the construction program 
now in progress by the company. Work is pro- 
gressing on the Alamosa plant which will more 
than double present capacity. The estimated 
cost of this work is $250,000 and will increase 
the plant capacity to 5,750 kw. 

With the completion of the new work the 
capacity of the station has been increased to 
70,000 kw., which places the Valmont plant 
ina position of top- ranking importance among 
electric generating plants of its kind in the 
West. 

It was stated that a feature of the new gen- 
erator is that it is a 3,600-r.p.m. unit, one of 
the few units of this rating operating at this 
speed. 


Survey Shows Private Utilities 
Major Turbine Customer 


P RIVATE utilities still account for about 88 
per cent of all the turbine generators 
bought in this country, and most of them pur- 
chased during the past year were of the new 
hydrogen-cooled type, according to a survey ol 
large unit purchases made by W. E. Blowney, 





ee HEATING EQUIPMENT THAT WILL 
YOU SERVE THE PUBLIC BEST 
Desi, el may Poe Manufacturing of Electric 
eatin for Industrial Purposes. 
ACME LECTRIC HEATING CO., Dept. U 
1217. Washington St., 


Boston, Mass. 








ZENITH ELECTRIC CO. 


Automatic Control Equipment 
Magnetic Switches—Time Switches 
Program Clocks—Automatic Timers 

Special equipment made to your specifications. 


603 So. Dearborn St. Chicago, Ill. 
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EW, APPROVED, IMPROVED 


UNDERWRITERS Q) 
LABORATORIES INSPECTED 
FLASHLIGHT FOR USE IN GAS 
AIR MIXTURES OF CLASS 1 

GROUP O- INCLUDING 
GASOLINE ~ PETROLEUM- 
NAPTHA- ALCOHOLS -ACETONE 
LACQUER SOLVENTS AND 

NATURAL GAS 


SERIAL N& 
Approva. N2 605 NATIONAL CARBON Co, Inc. 


Approveo For Sartry tn Ain 


Ano MernaneMixtures New YorK.NY. 




















INDUSTRIAL 





ESE new “Eveready” focusing spotlights for use in explosive, 
us atmosphere bear the inspection labels of both the U. S. 
u of Mines and the Underwriters’ Laboratories. They are SAFE | 

ler the dangerous atmospheric conditions listed on the label. | 7 

The new “Eveready” Safety Flashlights are of high quality semi- 

drubber reinforced with brass, with unbreakable, plastic lenses, 

ial protected lamp and hand-replaceable, heavy-duty slide 
itch with positive “off” and “‘on” positions. Hexagonal heads 


il 


vent rolling, ring-hangers add to convenience. | S 2 heen = © — 
“Eveready” Safety Flashlights resist water, oils, greases, gaso- 
¢, alcohol, acids, alkali, are non-conducting and proof against | 


pact and dropping. 





UL MUAH 
i SU 
eee 


Guard wire holds lamp in 
spring-loaded socket. Should 
bulb break, spring ejects NATIONAL CARBON COMPANY, INC. 
lamp-base, instantly opening 
electric circuit and thrusting 
hot Giament agains: chilling Unit of Union Carbide (TE9 and Carbon Corporation 
guard wire. 


General Offices: New York, N. Y., Branches: Chicago and San Francisco 


The word “Eveready” is the trade-mark of National Carbon Co., Inc. 
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turbine engineer for the General Electric Com- 
pany. Blowney’s study was based on his com- 
pany’s sales of turbine generators rated 10,000 
kilowatts and above, exclusive of those for ma- 
rine propulsion, during the two four-year 
periods 1926-29 and 1935-38. 

The survey revealed that industries and 
municipalities bought an increased percentage 
of turbines in the 1935-38 period than they did 
in the years 1926 through 1929, but that their 
share represented only a small part of the 
total volume. Private utilities remained the 
big buyers and accounted for all but twelve 
per cent of the business. 


Acme Electric Automatic Glue 
And Compound Kettles 


F& a quarter of a century Acme Electric 
Heating Company, Boston, Mass., has built 
glueing equipment, electrically heated, that pro- 





duces a glue which makes a permanent bond 
and will stand equally well in cold, wet, or dry 
climate, according to the manufacturer. 
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The WA (water heated) type illustrated js 
economical to operate and is strongly con- 
structed to render life-long service. The 
kettles are made of heavy gauge virgin copper 
inside and out, with a hinged copper cover. 
An electric immersion heating element dis- 
tributes the heat with precision and uniformity, 
The fixed temperature of the glue is main- 
tained at all times by an accurately calibrated 
thermostat. A water gauge is supplied to in- 
dicate water level and water temperature js 
shown by a thermometer with the bulb pro- 
jecting into the water chamber. A hand or 
mechanical agitator is a part of the standard 
equipment. 

Other features are: a non-cooling, quick- 
acting, draw-off valve; a water drain valve 
which permits water to be utilized for build- 
ing up additional glue; a filtered water filling- 
in spout which keeps foreign matter out of the 
tank; a sturdy steel stand, with flared legs to 
prevent tilting, holds the kettle in position, but 
can be taken off if so desired; switch mechan- 
ism, relay and cutouts are mounted in a 
separate box on the stand. Kettles are finished 
in black japan, and range in size from 10 gal- 
lons (4 kilowatts) to 50 gallons (14 kilowatts), 
The prices range from $240to $535. For further 
information address the manufacturer. . 


















Pittsburgh Equitable Issues 
Orifice Meter Handbook 


ITTSBURGH Equitable Meter Co., Pitts- 

burgh, Pa., has announced the publication 
of a new orifice meter handbook entitled, The 
Orifice Meter. This book, written by Allen D. 
MacLean, chief engineer of the company, con- 
tains information relating to orifice meter 
measurement. 

Included in the 10 chapters of this 150-page 
pocket size handbook, with numerous illus- 
trations, diagrams and charts, is a complete 
story on measurement by orifice. The theory 
and mathematics necessary to better under- 
stand the principles involved, together with 
equations and tables to accomplish the meas- 
urement of any normal gas or liquid, are 
included. 

Copies of the orifice meter handbook may 
be secured at $2.00 each by writing the Pitts- 
burgh Equitable Meter Co., 400 N. Lexing- 
ton Ave., Pittsburgh, Pa. 


















Program Committee Appointed 





R. Guyer, of Chicago, president of the 
e Association of Gas Appliance and Equip- 
ment Manufacturers, has appointed a program 
committee to draw up plans for the Assoctia- 
tion’s annual convention to be held at_the 
Roosevelt Hotel, New York, May 24th to 26th, 
1939, Lucian Kahn, of the Estate Stove Co, 
Hamilton, Ohio, has been named chairman 0 
the Committee. Serving on this planning group 
will be men well known in the manufacturing 
industry. 
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TOMORROW'S TREND TODAY 











TRANSFORMERS 


Engineered! 


Pennsylvania brings to every problem a rich and 
ripened engineering experience that is reflected in 
the many improvements and the continual refine- 


ments embodied in Pennsylvania Transformers. 
These superior characteristics cost you no more, 
vitally important though they are in promoting 
longer life, greater reliability and marked 
economies! The largest utilities and industrials 
— ae using Pennsylvania Transformers. Let us 
neeeron ; 
quote on your requirements. 
8 


TRANSFORMER COMPANY 


1701. ISLAND AVE., 
N.S., PITTSBURGH, PA, 
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NOROSTROMS tit into 


your Engineering Plans 


With more than 1,000 sizes and modifications from which 
to choose, you can equip your entire plant with Nordstrom 
Lubricated Plug Valves. Sizes range from ¥%” to 30’; 
temperatures from —150° to +600°. Tested pressures 
range to 10,000 Ibs. Write for catalog. 


INSTALL NORDSTROM LUBRICATED VALVES 


MERCO NORDSTROM VALVE CO. 
A Subsidiary of Pittsburgh Equitable Meter Co. 


Main Office: Pittsburgh, Pa. Branch Offices: New York City, Buffalo, Philadelphia, 
Columbia, Memphis, Chicago, Kansas City, Des Moines, Tulsa, Houston, Les Angeles, 
Oakland. Canadian Licensees: Peacock Brothers, Ltd., Montreal. European Licensees: 
Audley Engineering Co., Ltd., Newport, Shropshire, England. 
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Tue TAYLOR STOKER was the 
FIRST multiple-retort inclined under- 
feed stoker. The basic principles of its 
operation were successful from the be- 
ginning. As knowledge of successful 
installations spread, Taylor Stoker 
plants began to dot the country. The 
dots multiplied. They spread—to Can- 
ada, to Europe. Today, Taylor Stokers 
power boilers throughout the world. 
This progress is easily explained. 
Taylor Stokers have always been out- 
standing in reliability, capacity, flexi- 








The AECO 
Taylor Stoker 


TAYLOR STOKER RELIABILITY 
Acknowledged the World Over 


BELGIUM 
CANADA 
DENMARK 
FRANCE 
GERMANY 
GREAT BRITAIN 
ITALY 

RUSSIA 

U.S. A. 


bility, and efficiency. And continuous 
conservative development of the orig- 
inal basic principles constantly keeps 
the Tayor Stoker out in front of com- 
petitive methods of firing. 

Reliable low cost steam generation 
knows no national boundaries! It has 
been and is universally demanded. Be- 
fore you design or modernize your 
plant, call in an A-E-CO representative 
and get all the facts about Taylor 
Stokers! 







A-E-CO PRODUCTS: Taylor Stokers, Water Cooled Furnaces, Ash Hop- 
pers, Lo-Hed Hoists, Marine Deck Auxiliaries, Hele-Shaw Fluid Power. 


AMERICAN ENGINEERING COMPANY @3 





ILADELPHIA, PA. @ 


IN CANADA: AFFILIATED ENGINEERING CORPORATIONS, LTD., 


MONTREAL, P. Q. 
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RED INK on the balance sheet may get there through 
many causes, but one unfailing source of red ink is un- 
checked diversion of current. That diversion exists is no 
longer a debatable subject. That C-B equipment effectively 
terminates such losses is likewise undebatable—it has 
conclusively proved its value over and over in scores of 


thousands of installations. 


Consult the C-B Technical Staff on the application of 


time-, labor- and money-saving C-B equipment to present Aik: ies. Selnomasinn 


or contemplated installations. This service is available to about Corcoran-Brown 





utility engineers without cost or obligation. Write today facilities for the pro- 
: £ ‘al 
for details and bulletins 57, 58A, 60, 61, 62 and 63 for duction of specia 
equipment to meet your 
complete data on C-B Meter Test Devices; Meter En- individual requirements. 


closures; Meter Service and Entrance Switches; Range and 








Water Heater Switches; Disconnect Switches; Meter Cab- 


inets, and other products. 


Electrical Department 
CORCORAN-BROWN LAMP DIVISION 


THE ELECTRI AUTO-LITE COMPANY 


4900 Spring Grove Avenue Cincinnati, Ohio 
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OOSIER ENGINEERING CO 
HICAGO 46 SO. 5TH ST., COLUMBUS, OHIO NEW YORE 
Canadian Hoosier Poeuine Company, Lid. 


RECTORS OF TRANSMISSION LINES 
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NATIONAL ASSOCIATION OF RAILROAD 
AND UTILITIES COMMISSIONERS 


These pamphlets are incorporated in the printed and bound volume of 
the 1938 Convention Proceedings, November 15-18, 1938,7 but are 
Separately Available for immediate delivery 


REPORT OF SPECIAL COMMITTEE ON DEPRECIATION 


“Depreciation Principles and Methods” 

Accounting for Depreciation 

Depreciation in Rate Cases 

Results of Straight-Line and Sinking-Fund Methods 

Methods of Estimating Depreciation Rates 

15 Pables and. 12. Charts, SB Dps oie: 06.00.05: sic:0' see's ee bie eae $1.50 
(Descriptive Memorandum from Chairman A. R. Colbert upon request) 


Report of Committee on Progress in Public Utility Regulation, 74 pp. 
(1937 Report also available at 75c per copy) 
Report of Special Committee on Public Utility Finance, 29 pp. .... 
Report of Committee on Public Utility Rates, 21 pp. 
(1987 Report also available at 60c per copy) 
Memorandum concerning Effect of Recent Court Decisions upon State Commission 
Jurisdiction respecting Depreciation—by John E. Benton, General Solicitor, 
TIN SA ER Us Cas ra tas nitg oi 15 1u 6-0 b'eibie Gi B10: oF OUe aid twibiigce ov 0/o'b"51e erecatel el ake aleterslets naa $1.00 


The following reports are also incorporated in the Convention Proceedings but 
are NOT separately available: 
tural Electrification Motor Vehicle Transportation 
Statistics and Accounts of Public Utilities Uniform Motor Freight Classification 


Uniformity of State Commission Procedure 1 ; a S 

The Rail Transportation Problem ee between State and Federal 
Valuation x reins . 
Legislation History of and Current Developments in 
Interecorporate Relations Regulation 

Statistics and Accounts of Railroad Companies Generation and Distribution of Electric Power 


Other publications of the Association: 
*Uniform System of Accounts for Electric Utilities (19386 Revision) (Classes A, B, The Si 
C, and D) '$2.0 tional 
*Uniform System of Accounts for Gas Utilities ‘(1989 Revised edition, incorporating 1',-tor 
1937 and 1988 revisions) (Classes A, B, C and D) (Manufactured and 
Natural Gas) (Available February 1939) $2 
*Uniform System of Accounts for Gas Utilities (1936 Revision, with 1937 and 19388 
revisions in separate pamphlets) (Classes A and B) (Manufactured and 
Natural Gas) (Available immediately) 
*1938 Revisions only of the Uniform System of Accounts for Gas Utilities 
(available immediately ) 
*Uniform System of Accounts ioe Water Utilities (1939 Revised edition) (Available 
February 1939) 2.00 
*Retirement Units for Electric Utilities 
*Retirement Units for Gas Utilities 
*Retirement Units for Water Utilities 
Interpretations of the Uniform System of Accounts for Electric Utilities 
Depreciation—A Review of Legal and Accounting Problems 


*Discounts—5%—25 copies, 10%—50 copies. 
Where remittance accompanies order, we pay the forwarding charges. 


+The Convention Proceedings will be off the press January 1939. ($6.00) 


THE STATE LAW REPORTING COMPANY 


Official Reporters & Publishers of N.A.R.U.C. 
30 VESEY STREET NEW YORK, N. Y. 
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ake Stock of Your Maierials-Handling 
roblems.. Then Gall in INTERNATIONAL 


i 








The Stores Department of the Pere Marquette at Grand Kapids, Mich., depends on the compact, efficient Interna- 
tional Model I-12 Industrial Tractor to speed the moving of materials. This department also uses the International 


14-ton Model D-30 Truck shown here. 


You owe it to your business to investigate 
International Industrial Tractors for 
your materials-handling and other jobs 
requiring tractor power. International 
design, quality construction, perform- 
ance, economy, and after-sale service are 
everything you want for your opera- 
tions, The wide acceptance of Interna- 
tional Tractors throughout every indus- 


try is the best assurance of their ability 
to solve your problems. 


International Industrial Tractors are 
available in wheel and crawler types for 
gasoline and Diesel operation. Find out 
what they can do for you. Ask the near- 
by International industrial power dealer 
or Company-owned branch for complete 
information. 


INTERNATIONAL HARVESTER COMPANY 


(Incorporated) 
180 North Michigan Avenue, Chicago, Illinois 


INTERNATIONAL HARVESTER 
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The Greatest Improvement in Typewriter 
History . . . One of the Reasons for the 
Sweeping Success of the New Royal! 


Executives and typists everywhere 
praise the smooth, quiet, well-nigh 
effortless operation of this wonderful 
typewriter, appropriately termed it— 
humanized typing. 

Besides MAGIC Margin, its numer- 
ous improvements include the new 
Time-Saver Top, which eliminates 
“type-bar blur,” provides easy access 
for cleaning type and changing rib- 
bons; Finger-Tip Controls; and other 
unique Features of the Future! 

Give it THE DESK TEST. In your 
own office . . . Compare the Work! 
*Trade Mark 

















NO FUSS! 
chICK ene 


New! Revolutionary! No more set- 
ting of margin stops by hand 
MAGIC Margin does it automati- 
cally! Exclusive with the New Royal. 


ROYAL wore tran ever WORLD’S No. 1 TYPEWRITER 
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Royal Typewriter Company, Inc., 2 Park 
Avenue, New York City. World’s largest com- 
pany devoted exclusively to the manufacture 
of typewriters. Factory: Hartford, Conn. 








Copyright, 1939, Royal Typewriter Company, Ine. 
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RILEY STEAM GENERATING UNIT 


2, 19 













Installed in the plant of 
Central Illinois Light Company, hipaa Ill. 


(Commonwealth & Southern 





300,000 Ibs. steam per hour, 900 Ibs. pressure, 875° F. Steam Temperature 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT TACOMA 
ST. Louis CINCINNATI HOUSTON CHICAGO ST. PAUL KANSAS CITY LOS ANGELES ATLANTA 
— COMPLETE STEAM GENERATING UNITS 





BOILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNACES 
_PULVERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTINGS 
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SANGAMO TYPE L-2 METERS SINGLE DISK 


TWO-ELEMENT METERS 





The Type L-2 two-element meters com- 
prise two complete electro-magnetic 
elements driving a single disk. They are 
designed for modern "A" and "S" 
mountings, thus combining conven- 
ience in installation with a minimum of 
space requirements. Electrical char- 
acteristics meet all the requirements TYPE L-2-S 


for modern meter accuracy and per- Wee 





formance. 


Modern Meters for Modern Loads 


SANGAMO ELECTRIC COMPANY 


SPRINGFIELD, ILLINOIS 
pv 
Exide 


CHLORIDE 
BATTERIES 





Where Only the Best Will Do 


HOUSANDS of Exide-Chloride Batteries in the 
service of telephone, power and light, street rail- 
way and other public and private companies, at- 
test the high regard in which these batteries are 
held by those who demand the finest quality in any E: 
equipment purchased. be 


THE ELECTRIC STORAGE BATTERY CO. 


World’s Largest Manufacturers of Storage Batteries 
for Every Purpose 
PHILADELPHIA 
Exide Batteries of Canada, Limited, Toronto Be 
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Rate Changes! 








THEZONE-STEP METHOD 


OF BILL ANAL‘ 


R & S Bill Frequency Analyzer: developed for our Utility Rate Service. 
The 100 cu. ft. of gas billed are entered on the adding machine. A tape is 
prepared of all items and a consumption total accumulated, which serves as a 
control. At the same time—by this single operation—the bill count for each 
100 cu. ft. of gas step is made by the electrically controlled registers. 











A continuance of frequent rate changes, and the pressing need 

for current data on customer usage is causing many Operating 
- and Holding Companies to use R & S One-Step Method for 
analyses, and compilations required for scientific rate making. 
Costs have been greatly reduced. 


Estimates promptly submitted. Such marked savings that analyses now can 
be carried on currently for much less than former cost of periodic studies. 


Recording & Statistical Corporation 
Utilities Division 
102 Maiden Lane, New York, N. Y. 


q Boston Chicago Detroit Montreal Toronte 
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Ke CostsLesswith GRINNELL 


WELDING FITTINGS 


Grinnell Welding Fittings have been carefully engineered 
to eliminate all complications in use. Using them properly, 
there need never be anything but the strength and sim- 
plicity of a plain circumferential butt weld in even the 
most complicated piping system. Any qualified pipe 
welder can make one or a hundred welds of this type 
perfectly, economically. 


Seamless, uniform in wall thickness, smooth inside and 
out, Grinnell Welding Fittings, assure strength and free 
flow. They are easier to use because they are uniform § Whe 
and circular at all diametric angles. Their properties, § frei: 


Door 


identical with the pipe, make for easy welding. Doors 


p \J 2 
gts pw aie’, ats°B 


OF geld aneld Grow’ 
set grit grie® oF gant 
ord. pave “9 OW qees 
& x) gut © ive " 0 
sO 8 gor Ye gee 
se yn y. 
and ek yes 
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WHENEVER PIPING IS INVOLVED 
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INNEAR Rolling Doors 

















_— - all 
near Steel Rolling 
Doors on headgates 
a Power House. The 
wrlocking steel slat 
irtains coil above the 
ing. Doors are ac- 
rately counterbalanced 
all times for quick, 
y service and emerg- 
“y operation, but 
werful, dependable 
shedown springs as- 
re immediate, auto- 
ic closure at 160°F. 
dorsed and labelled by 
nderwriters’ Labora- 
ry. 







































KINNEAR 
ROL-TOP DOORS 
















SAVE on operation 
and maintenance costs 


Of major importance to every Public Utility is 
the reduction of operating costs . . . and when 




























eimai 









Kinnear RoL-TOP Doors are de- 


pendable, heavy-duty," upward-aeting openings are Kinnear equipped, doors can do 
serv eo ° ° ° re . 
wood or all-steel® sections containing their part in this respect. Kinnear Rolling Doors 
aay desired number of glass panels. open upward conveniently, quickly and easily— 
| d ey open smoothly and easily the . . 
re year ‘round, over snow, ice and other saving time, labor, and floor and wall space. 
rl ground obstructions. Strong __ steel 
rili tracks rigidly mounted with contia- Their rugged all-steel construction assures ex 
a uous stee ang e-irons, plus accurate e ° : 
Im- Ff counterbalancing — mechanisms —_ and tra years of Kinnear Doors that are operating 
the other Kinnear features, keep the doors . h ] : f : ‘ 
in postive, pertumedt  sllgaaent. with complete satisfaction after 25, 30 and even 


pe They never sag, bind or stick. They 40 years of use. 








e are weathertight and burglar-proof. . 
/P Kinnear RoL-TOP Doors can be Whether you require doors of wood or steel 
equipped for manual or electrical h l f : 
operation, are built in any practical (or any other metal)—for service or for protec- 
e, and can be installed quic : 1 €1re— i 
ind tnd economically in any building. old tion against fire—for manual, mechanical or elec- 
ee FO Me™ Write for details. trical operation—for old or new buildings— 
es there’s a Kinnear Door that will do the job with 
here = aX i y Mo J. hs 
proton, aguinst ‘ae “ts deslred—or Bi maximum efficiency. There’s a Kinnear repre- 
eS, peered—the." Kinnear Steel Rol TOP sentative in your vicinity who will gladly give 
Bes a Pe recommendations for your requirements. Write 
reinforced with special steel truss. bars. today for complete information there’s no 
obligation. 





FIKINNEAR MANUFACTURING CO. 


2060-80 FIELDS AVE. COLUMBUS, OHIO 
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Marshalling the facts— 


Interpreting issues 
and trends— 


Here is a new book that will help the business man to 
arrive at sound viewpoints concerning the ever more im- 
portant questions of public utility regulation. The book 
supplies the necessary analysis of the nature and extent of 
regulation today—critically and impartially considers its 
economic significance. 


Just Published 
Public Utility Regulation 


By G. Lloyd Wilson, Professor of Transportation and Public 
Utilities, University of Pennsylvania 

James M. Herring, Assistant Professor of Geography and 
Public Utilities, University of Pennsylvania 

and Roland B. Eutsler, Professor of Economics and Insur- 
ance, University of Florida 


571 pages, 6 x 9, $4.00 





. This book does the job of research for the man who want 
Chapter Headings a full, detailed picture of the regulation situation. It is 
Regulation before the Estab- correlation and analysis of facts from laws, records, cour 
P mig of — ——— decisions, the literature, and other sources that have : bear 
bet by eee lata i the case. It represents the complete, integrated sto 
Rea ey : ing on 1 r p _ the ; j 
a a —the history, the extent, the significance, the trend, of publig 
———— of Accounting and utility regulation in the United States. 
eporting 
Rate Regulation - ‘ . 
bn Valuation of Public Util- You will appreciate the pertinently critical discussion of : 
Fair’ Return —the emergence of regulation and its development through the state 
Depreciation commissions pattern 
Regulation of Service —the problems of state versus local regulation 
Regulation of Security Issues —the issues involved in regulation of accounting and reporting, rates 
. = of Holding Com- and valuation for rate-making, rate of return, depreciation, service, 
security issues, etc. 
; = | See ag uae and —the expanding role of the Federal Government in utility control, and 
. Regulation of Motor Transpor- its value in terms of the possibilities of sounder regulation 
tation —Governmental experiences in undertaking power projects and pro 
. Federal Regulation of Inter- moting rural electrification 
sate eee in Gas and —their significance as instances of national economic planning 
; National: Tsai Policy and the —the issues of governmental versus private ownership 
Federal Power Commission 
+ Soenal Foe Projects Ord 
. Rura ectrification rder jrom 
- Federal Regulation of Com- f 


¢. Se PUBLIC UTILITIES REPORTS, INC. 
MUNSEY BLDG. WASHINGTON, D. C: 
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a des “ 
liminate —Time-Outs 


On Your 
ITCHING JOBS 


with 


CLEVELANDS| 


GO Anywhere - Anytime 
and DIG at Least Cost 


“Time-outs” on the ditching end of your job are costly. They throw 
your construction organization out of gear, resulting in a lot more ex- 
pense than actually appears on the surface. 

Time-tested, time-proven “Cleveland” full-crawler, wheel-type design is 
backed by sound engineering and solid quality all the way through. 
That results in more dependable performance, longer life—fewer “time- 
outs.” 
“Clevelands” speed up practically every operation incidental to me- 
chanical ditching. Yet they are simple in construction, easy to operate, 
easy to transport. 
mgLet us show you, without obligation, how “Cleveland’s” eliminate 
_waste motion and cut ditching costs. 


TRE CLEVELAND TRENCHER COMPANY 


“Pioneer of the Small Trencher” 


20100 St. Clair Ave. . «. = ~. + ~~~ Cleveland, Ohio 


= 


Another Big Time Saving “Cleveland” feature— 
Truck speed transportation on Special Trailer. “Cleve- 
lands” load or unload in 10 to 15 minutes. 


[fc CLEVELANDs © J] 
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REMEMBER 


WHEN YOU 


Abstracts 
Accounting Forms 
Loose Leaf Forms 
Ruled Forms 


Drafts 
Charts 


If they are to give you satisfactory service, 
these important forms and books must be on 
a high quality ledger paper with plenty of 
strength and a perfect surface for writing, 
typing and erasing. 

You can’t find a paper that fits that descrip- 
tion better than Waverly Ledger. Its 85% 
rag content gives it maximum strength and 
durability. And the same skilled craftsmen 
who make the famous Byron Weston Co. 


Pass Books 
Account Books 
Blank Books 


Notices Minute Books 


and all other important or hard-working forms or printed piece 


Linen Record for the nation’s most valuable 
permanent records put excellent ruling, print- 
ing, writing and erasing qualities into Waverly 
Ledger. 

Make Waverly Ledger your standard for 
all forms and books like those listed above. 
We'll gladly send a sample book for your 
inspection. Write Byron Weston Company, 
Dalton, Massachusetts. Manufacturers of 








HYDRAULIC TURBINES 
BUTTERFLY VALVES 
MECHANICAL RACK RAKES 
GATES—HOISTS 
PENSTOCKS, ETC. 


3 8 


" Bolting the Spiral Casing ialave ees 
NEWPORT NEWS SHIPBUILDING AND DRY DOCK COMPANY 
Hydraulic Turbine Division 
NEWPORT NEWS, VA. 
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Alphabetic Bookkeeping and 
Accounting Machine 


Investigate the SPEED and 
Flexibility of punched card accounting 


It isn't necessary to have a large volume of business, to benefit by the 
punched card method of accounting. This modern, widely-accepted 
method now offers an advantage to small and medium-sized companies. 


This advantage lies in the flexibility of the machine shown above. This 
one machine will take care of practically every type of utility account- 
ing. It will prepare the complete reports you need automatically from 
punched cards. Simply by altering the controls on this machine you’ 
can switch from Billing to Payroll to Operating Ledgers—all in a 
matter of minutes. 


Write for detailed information concerning the advantages which this 
flexibility and speed can mean to your business. 


INTERNATIONAL BUSINESS MACHINES CORPORATION 


ASS 
World Headquarters Building Branch Offices in 
590 Madison Ave., New York, N. Y. Principal Cities of the World 
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It’s A Model usin 





Parallelling the new models in Street 
Cars and Buses 














. 1s the streamlined trend of 
Transportation Advertising 














Both a are @ showing the Riding E Public 
new ways 1n Better Living. 


BARRON G. COLLIER, Inc. 


745 FIFTH AVENUE, NEW YORK 
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A set-up for meeting 
special requirements in strand 


HEN special characteristics are required in strand, the place to 

begin is at the open-hearth furnace. The complete integration 
of all manufacturing operations under Bethlehem’s system of control, 
beginning with steel making and following through all subsequent 
phases, is an important factor in making strand to meet special 
conditions. 


BETHLEHEM STEEL COMPANY 
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; * PRODUCTS 


THE SUPERIOR SWITCHBOARD & DEVICES CO. 
o7-1) NO), Some) ane) 


* Hanifpotiring * 
METER € RELAY TEST SWITCHES METER TEST BLOCKS € TABLES 
METER € TRANSFORMER ENCLOSURES 


Pp. U. R. QUESTION SHEETS 


AN EDUCATIONAL OPPORTUNITY for pub- 
lic utility men. A fortnightly quiz of ten questions 
and answers on practical financial and operating 
questions discussed and decided by the State and 
Federal Commissions and Courts in their investiga- 
tions of public utility companies. 


Ten questions and answers every two weeks—an- 
nual subscription $10.00. 


Send.your order to 


PUBLIC UTILITIES REPORTS, INC. 
1038 Munsey Bldg. Washington, D. C. 
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HERE'S PITTSBURGH ae 
wit 





The following standard specificati cover the 
accuracy requi of the A and New 
England Water Works Associations for %” cold water 
meters. Any conventional disc meter will meet,them. 


Allowable range (spread), 1 to 20 g.p.m., 4% 
Minimum Test Flow, % g.p.m., 90% 





SPECIFICATIONS FOR 
BETTER QUALITY DISC METERS: 


Allowable range (spreod), 1t0 209.p.m., 2.2% 
Low Flow Test, % g.p.m., 95% 
Minimum Test Flow, Ye g.p.m., 90% 





STANDARD SPECIFICATIONS FOR 
PITTSBURGH IMO METERS: 


Allowable range (spread), 1 to 20 g.p.m., 1.2 % 
Low Flow Test, % g.p.m., 98% 
Minimum Test Flow, '/12 g. p.m., 90% 





SS 


PITTSBURGH EQUITABLE METER COMPANY 


MERCO NORDSTROM VALVE CoO. 
NEW YORK - BUFFALO: PHILADELPHIA ° . DES MOINES - CHICAGO - COLUMBIA 
KANSAS CITY - TULSA - LOS ANGELES Wain Offices - PITTSBURGH, PA. MEMPHIS - OAKLAND - HOUSTON 


& 
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IF YOU HAD FOUR APPLES in 1923 
The Tax Collector would have taken é of 1 Apple 





: jp 
IF YOU HAD FOUR APPLES in 
The Tax Collector would take ALL of 1 Apple 


1938 


takes 22% of little more than a three-apple income and really leaves less than 2!4 apples 


IN FACT, the tax collector took 10% of the four-apple income of 1923 while today he | 


THIS interests you as a worker. The 
tax collector goes straight to the man 
at the work-bench, for all ‘taxes are 
paid in the sweat of every man who 
labors.” 

Government now spends $120,000 
a minute each work day. 

One-sixth of this goes for relief and 
the unemployed; one-half for normal 
activities of government as we knew 
them in 1923. The remaining one- 
third goes for new styles of govern- 
ment, including the 65 new federal 
boards, bureaus, commissions, author- 
ities and corporations, most of which 
restrict private business. 

Heretofore, most of the savings which 
taxes now claim went through various chan- 
nels to expansion of industry and develop- 


ment of new enterprises. New industries— 
begun from 1900-1930—employ today 914 


million men and women, wages have in- 
creased one-third, hours shortened one-fifth 
and standards of living of millions raised as 
if by magic. 

How long before the 40 million workers, 
who earn and save, will quit cheering those 
who propose liberal spending of their dol- 
lars and, instead, cheer those who intelligently 
reduce fantastic government spending? Write 
for free pamphlet. 





Government 
Spending 





This message is published by 


NATION'S BUSINESS 


—a monthly magazine edited in Washington where 
business and politics meet. Established 1912. 315,000 
business men and women subscribe, Begin reading 
Nation’s Business now, 
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DESIGNED FOR THE LOAD 
POWERED FOR THE PULL 














HEVROLET TRUCKS FOR 1939 


| Are Fitted to Your Needs 


‘or hauling jobs ranging all the way from _ builder of motor trucks—presents the most 


“ eet delivery service up to heavy duty complete and most capable line of trucks 
ad peration, there is a 1939 Chevrolet truck 5, Chevrolet history. Now there is a 


lesigned to fulfill your requirements. Let 



















model fitted to your particular needs. 


Sy our nearest Chevrolet dealer show you the ; 

L ‘ide variety and versatility of the Chev- Now you may enjoy the benefits of Chev- 
ly dlet 1939 line of 45 models in eight wheel. _—‘rolet’s famed economy, durability and 
te base lengths—from Light Delivery units  efficiency—at new lower prices. Find out 
-_ [Ppto Heavy Duty models of 14,000 pounds —_ now why, during the last six years, business 


oss-weight rating. and industry have purchased more Chev- 


Greater Value—at Lower Prices rolets than any other make of truck in the 
‘or 1939, Chevrolet—the world’s largest world. 


» CHEVROLET MOTOR DIVISION, General Motors Sales Corporation, DETROIT, MICHIGAN 


General Motors Instalment Plan—convenient, economical monthly payments. A General Motors Value 






ASSIVE NEW SUPREMLINE TRUCK STYLING . . . COUPE-TYPE CABS . . . VASTLY IMPROVED a e FAMOUS 
ALVE-IN-HEAD TRUCK ENGINE ¢ POWERFUL HYDRAULIC TRUCK BRAKES (Vacuum-Power Brake Equip t optional 
bn Heavy Duty models at additional cost) ¢ FULL-FLOATING REAR AXLE on Heavy Duty models ate (2-Speed Axle 
optional on Heavy Duty models at additional cost) 





c ws 


oe 
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INDEX TO ADVERTISERS 


The Fortnightly lists below the advertisers in this issue for ready refer- 
ence. Their products and services cover a wide range of utility needs. 


A 





Acme Electric Heating Co. 
Aluminum Company of America 
American Appraisal Company 

American Engineering Comy 





B 


Babcock & Wilcox Company, The 
Barber Gas Burner Company, The . 
Barco Manufacturing Company 
Bethlehem Steel Company 
Black & Veatch, Consulting Engineers 
Burroughs Adding Machine Company 


Cc 





Carpenter Manufacturing Company .. 
Carter, Earl L., Consulting Engineer 
Cheney and Foster, Engineers SS 
Chevrolet Motor Division of General Motors 
Sales Corp. 
Cities Service C p 
Cleveland Trencher Company 
Collier, Barron G., Inc. 
Combustion Engineering Company, The 
Corcoran-Brown Lamp Division 
Crescent Insulated Wire & Cable Co., Inc. 











D 


Davey Tree Expert Company 
Dodge Division of Chrysler Corp. 


E 


Egry Register Company, 

Electric Storage Battery Company, The . 
Electrical Testing Laboratories 

Elliott Company 
Esleeck Manufacturing Company 








F 
Ford, Bacon & Davis, Inc., Engineers 
G 
General Electric Company Outside Back —— 


General Motors Truck & Coach Division 
Grinnell Company, Inc, 





H 
Hoosier Engineering Company 
I 


International Business Machine Corporation .... 
International Harvester Company, Inc. ...... 47 


J 


Jackson & Moreland, Engineers 
Jensen, Bowen & Farrell, Engineers 
Johns-Manville Corporation 
Johnston & Jennings Co., The .. 
Jones & Laughlin Steel Corp. 


*Fortnightly advertisers not in this issue. 


K 





name Insulated Wire & Cable Company, Inc, 


Kinnear Manufacturing Company, The 
Klein, Mathias & Sons 


Merco Nordstrom Valve Company 


N 


Nation’s Business 
National Carbon Company, Ine. ............. 
Neptune Meter Company ve 
Newport News Shipbuilding & a Dock Fay 
pany 








oO 
Okonite Co., Ine., The 





Ig 


Pennsylvania Transformer Company 
Pittsburgh Equitable Meter Company 
Pittsburgh Plate Glass Company 


R 


Railway & Industrial Engineering Company .... 
Recording & Statistical Corp. 
Remington-Rand, Inc. 
*Ric-Wil Company, The 
Ridge Tool Company, The ©.0...0.........:ccc:ccccsscecssen 
Riley Stoker Corporation 
Robertshaw Thermostat Company 
Royal Typewriter Company, Inc. 














8 


Safety Gas Main Stopper Company 

Sanderson & Porter, Engineers 

Sangamo Electric Company 

Silex C y, The Inside Front Cove 
Sloan & Cook, Consulting Engineers .. - 
*Stanley Electric Tool Division 

State Law Reporting Company, The 

Superior Switchboard & Devices Co. ..... 








Vv 


Vulean Soot Blower Corp. 


Walker Electric Co. 

Wall, P., Mfg. Supply Co. 

Weston, Byron, Company 
Z 


Zenith Electric Co. 




















Public Utilities Fortnightly 





PROFESSIONAL DIRECTORY 


© This page is reserved for engineers and engineering concerns especially equipped by 
experience and trained personnel to serve utilities in all matters relating to rate questions, 
appraisals, valuations, special reports, investigations, design and construction. « * 














THE AMERICAN APPRAISAL GOMPANY 


INVESTIGATIONS « VALUATIONS « REPORTS 
PROPERTY EXAMINATIONS AND STUDIES for 
ACCOUNTING AND REGULATORY REQUIREMENTS 

CHICAGO - MILWAUKEE - NEW YORK + WASHINGTON - And Other Principal Cities 








senox FOL, Bacon s Davis, anc. nazz cases 


CONSTRUCTION . APPRAISALS 
Engineers 


OPERATING COSTS INTANGIBLES 
VALUATIONS AND REPORTS 


PHILADELPHIA NEW YORK DALLAS WASHINGTON 


CHICAGO 








SANDERSON & PORTER 


ENGINEERS 


VALUATION DEPARTMENT 
APPRAISALS AND RATE QUESTIONS 


CHICAGO NEW YORK SAN FRANCISCO 








BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and re- 
ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 


JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION—VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 








EARL L. CARTER 


Consulting Engineer 


REGISTERED IN _ INDIANA, NEW YORK, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 


PUBLIC UTILITY 
VALUATIONS AND REPORTS 
814 Electric Building Indianapolis, Ind. 


JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection with , 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 








CHENEY AND FOSTER 


Engineers and Utility Consultants 


61 BROADWAY NEW YORK 











SLOAN & COOK 
CONSULTING ENGINEERS 


120 SOUTH LA SALLE STREET 
CHICAGO 


Appraisals—Original Cost Studies 
Depreciation, Financial, and Other Investigations 











Public Utilities Fortnightly February 2 





Na °X-9 ¢-¥at-¥ aol sYoYo) Mo) a, (ote (tae 
Steam-Generating Equipmeni 














CENTRAL 





————BABCOCK & WILCO Kee 








STATION 
BOILERS 


Sent free to 
Central Station Engine 


and Executives upon 
requests on company station 


CONTENTS 


Historical highlights and 52 pages of draw- 
ings and data on steam characteristics of, and 
fuels and firing methods for, boiler units in 26 
central stations. These include the develop- 
ment and present uses of direct firing of pul- 
verized coal, and of water-cooled furnaces 
for both dry-ash and liquid-ash removal. Vari- 

ous new arrangements of heating surfaces and 


boiler designs to meet the increasingly ¢ 
ing steam requirements of central sta 
are shown. 


A table presents, in condensed form, 
mation on the capacities and pressures ¢ 
boilers, furnace characteristics, fuels and 
methods, in more than 50 central stations 


The Babcock & Wilcox Company .. 85 Liberty St., New York, 


BABCOCK 


& WILCOX 
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—it’s there even tho’ 


you can’t see it! 


Photo by Edgerton, Germeshausen 
& Grier, ass. Inst. of Tech. 


ver see a Vacuum at Work? 


The ultra-speed camera did—and shows it in this pic- 
ture of a hammer breaking a bulb. The glass from the 
top has been pulled in by the vacuum, and is coming out 
at the bottom. What a convincing quality argument it 
would be if photography could show how beautifully 
Trident Water Meters react to the wear and tear and 
stresses and strains of service. You can’t see the 
QUALITY, the finer finish, the higher standards of 
precision put into these meters by modern precision 
equipment and shop methods .. . but their higher accu- 
racy, more perfect interchangeability and lower mainte- 
nance costs tell a story as vividly as a photo, to men who 
know water meters. 


Neptune Meter Company, 50 West 50th Street (Rockefeller Center) New York 
City. Branch Offices in Principal Cities. Neptune Meters, Ltd., 345 Sorauren 
Avenue, Toronto, Canada. 


ULTRA-PRECISION 


WATER METERS 
is shown by the way they work 
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YOU’RE IN COMMAND 


UST as the captain’s orders direct the 


progress of his ship, so do your orders 
direct the progress-of the electrical. in- 
dustry, for in €very industry the buyer is 
in command. For example, the more orders 
that specify factory-assembled switchgear 
and substations, the greater will be the 
manufacturers’ efforts.to develop this type 
of cost-reducing equipment. 


So it is with research, engineering, and 
load building. When the purchaser 
places his orders with the manufacturets 
who) do this kind of work, he not only 
stimulates these essential services, but he 


r 


helps to ‘guide the entire industry in a 
forward direction. Also, he obtains—im- 
mediately—the greatest value for his 


equipment dollar. 


This power of direction—this ability to j 
speed up the progress of the entire indus 
try—is in a sense the biggest rcsponst 
bility a purchasing agent has, for it is his 
opportunity to save—ultimately— 
milliéns of doHars in operating costs and 
bring to his company millions of dollars 
in increased revenue through new d-velop- 


ments and increased load building. 
96-408B 


GENERAL @ ELECTRIC 


‘pe 
FA 





